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GENERAL PERMIT 
NATIONAL POLLOT ANT DISCHARGE ELIMINATION SYSTEM 

STORM WATER DISCHARGE PERMIT 
Oregon Department of Environmental Quality 

811 SW Sixth Avenue, Portland, OR 97204, (503) 229-5279 
Issued pursuant to ORS 468B.050 and The Federal Clean Water Act 

ISSUED TO: 

All public agencies responsible for 
construction activities with storm water 
discharges that are covered by this 
permit. The submittal of an approved 
application and payment of applicable 
fees are required. 

SOURCES COVERED BY THIS PERMIT: 

All Construction activities including clearing, grading, excavation, and stockpiling activities under the 
authority or jurisdiction of a public agency that will result in the disturbance of five or more acres. Also· 
included are activities that disturb a total of five or more acres if part of a larger common plan of 
development. 

Effective December 1, 2002 _the previously described construction activities will include land disturbance 
of one acre or more, and will also include activities that disturb a total of one or more acres if part of a 

larger common plan of development. 

This permit does not authorize in-water or riparian work. These activities are regulated by the Oregon 
Division of State Lands, US Army Corp of Engineers, and/or the DEQ Section 401 certification program. 

Date 
?.- / J-o /oJOC) I 

PERMITTED ACTIVITIES 
Until this permit expires or is modified or revoked, the permittee is authorized to construct, install, 
modify, or operate erosion and sediment control measures, and storm water treatment and control 
facilities, and to discharge storm water to public waters in conformance with all the requirements, 
limitations, and conditions set forth in the attached schedules as follows: 

Page 

Schedule A - Limitations and Controls for Storm Water Discharges 2 
Schedule B - Minimum Monitoring Requirements 7 

Schedule C - Compliance Schedule 9 

Schedule D - Special Conditions 10 

Schedule F - General Conditions 11 

Unless specifically authorized by this permit, by another NPDES or WPCF permit, or by Oregon 
Administrative Rule, any other direct or indirect discharge to waters of the state is prohibited, including 
discharges to an underground injection control system. 
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SCHEDULE A 
LIMITATIONS AND CONTROLS FOR STORM WATER DISCHARGES 

I. Performance Limitations An Erosion and Sediment Control Plan (ESCP) shall be developed and
implemented to prevent the discharge of significant amounts of sediment to surface waters. The
following conditions describe significant amounts of sediment and shall be prevented from
occurring.

a. Earth slides or mud flows that leave the construction site and are likely to discharge to surface
waters.

b. Evidence of concentrated flows* of water causing erosion when such flows are not filtered or
settled to remove sediment prior to leaving the construction site and are likely to discharge to
surface waters. Evidence includes the presence of rills, rivulets or channels.

c. Turbid flows* of water that are not filtered or settled to remove turbidity prior to leaving the
construction site and are likely to discharge to surface waters.

d. Deposits of sediment at the construction site in areas that drain to unprotected storm water inlets or
catch basins that discharge to surface waters. Inlets and catch basins with failing sediment controls
due to lack of maintenance or inadequate design will be considered unprotected.

e. Deposits of sediment from the construction site on public or private streets outside of the permitted
construction activity that are likely to discharge to surface waters.

f. Deposits of sediment from the construction site on any adjacent property outside of the permitted
construction activity that are likely to discharge to surface waters.

* Flow to storm water inlets or catch basins located on the site will be considered "leaving the site" if
there are no sediment control structures designed for expected construction flows downstream of the
inlets or catch basins that are under the permittee's control.

2. Erosion and Sediment Control Plan Preparation and Submittal The permittee shall ensure that a
comprehensive ESCP is prepared and implemented for the construction activity regulated by this
permit.

a. A copy of the ESCP shall be retained on-site and made available to the Pepartment upon request.
During inactive periods of greater than seven (7) consecutive calendar days, the ESCP shall be
retained by the permittee.

b. The Department may request modifications to the ESCP at any time if the ESCP is ineffective at
preventing the discharge of significant amounts of sediment and turbidity to surface waters.

c. The ESCP shall include any procedures necessary to meet local erosion and sediment control
requirements or storm water management requirements.

d. If possible, during the period of October through May, construction activities should avoid or
minimize excavation and bare ground activities. If the operator chooses to continue land
disturbance activities within this period, additional wet weather requirements (refer to A.3.d) are
required in the ESCP. Specifically, if construction activity occurs during the winter season
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where slopes are greater than five (5) percent and the soils have medium to high erosion 
potential additional erosion controls will be required. 

e. The following non-storm water discharges are allowed as long as they are identified in the ESCP 
and all necessary controls are implemented to minimize sediment transport. These include: 
firefighting activity, hydrant flushing and potable waterline flushing (DEQ guidance must be 
followed), air conditioning condensate, dewatering activities of uncontaminated groundwater or 
spring water, and uncontaminated foundation or footer drain water. 

3. Erosion and Sediment Control Plan Requirements The ESCP shall, at a minimum, include the 
following elements. 

Site Description A description of the following: 
1. Nature of the construction activity, including a proposed timetable for major activities. 
ii. Estimates of the total area of the permitted site and the area of the site that is expected to 

undergo clearing, grading and/or excavation. 
111. Nature of the fill material to be used, the insitu soils, and the erosion potential of such soils. 
iv. Names of the receiving water(s) for storm water runoff. 

b. Site Map Indicating the following: (Note: In order to provide all the required information, a 
general location map in addition to the site map is required.) 
1. Areas of total development 
11. Drainage patterns 
111. Areas of total soil disturbance (including, but not limited to, showing cut and fill areas and 

pre and post development elevation contours) 
1v. Areas used for the storage of soils or wastes 
v. Areas where vegetative practices are to be implemented. Include type of vegetation seed 

mix. 
v1. Location of all erosion and sediment control measures or structures 
v11. Location of impervious structures after construction is completed. Include buildings, roads, 

parking lots, outdoor storage areas, etc., if any. 
v111. Springs, wetlands and other surface waters located on-site 
1x. Boundaries of the I 00-year flood plain if determined 
x. Location of storm drainage outfalls to receiving water(s) if applicable 
x1. Location of drinking water wells and underground injection controls 
x11. Details of sediment and erosion controls 
xiii. Details of detention ponds, storm drain piping, inflow and outflow _details 

c. Required Controls and Practices The following controls and practices are required: 
1. Each site shall have graveled, paved, or constructed entrances, exits and parking areas, prior 

to beginning any other work, to reduce the tracking of sediment onto public or private 
roads. 

11. All unpaved roads located on-site shall be graveled. Other effective erosion and sediment 
control measures either on the road or down gradient may be used in place of graveling. 

u1. When trucking saturated soils from the site, either water-tight trucks shall be used or loads 
shall be drained on-site until dripping has been reduced to minimize spillage on roads. 

iv. A description of procedures that describe controls to prevent the discharge of all wash water 
from concrete trucks. 

v. A description of procedures for correct installation or use of all erosion and sediment 
control measures. 

3 
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v1. A description of procedures for prompt maintenance or repair of erosion and sediment 
control measures utilized on-site (refer to A.4). 

d. Additional Controls and Practices Additional controls and practices shall be developed that are 
appropriate for the site. At a minimum the following shall be considered: 

1. A description of clearing and grading practices, including a schedule of implementation, 
that will minimize the area of exposed soil throughout the life of the project. Whenever 
practicable, clearing and grading shall be done in a phased manner to prevent exposed 
inactive areas from becoming a source of erosion. 

A description of vegetative erosion control practices, including a schedule of 
implementation, designed to preserve existing vegetation where practicable and re-vegetate 
open areas when practicable after grading or construction. 

In developing vegetative erosion control practices, at a minimum the following shall be 
considered: temporary seeding, permanent seeding, mulching, sod stabilization, vegetative 
buffer strips, and protection of trees with protective construction fences. 

A description of additional erosion control practices, including a schedule of 
implementation, designed to protect exposed areas and prevent soil from being eroded by 
storm water. 

In developing additional erosion control practices, at a minimum the following shall be 
considered: mulching with straw or other vegetation, use of erosion control blankets, and 
application of soil tackifiers. 

1v. A description of sediment control practices, including a schedule of implementation, that 
will be used to divert flows from exposed soil, store flows to allow for sedimentation, filter 
flows, or otherwise reduce soil laden runoff. All temporary sediment control practices shall 
not be removed until permanent vegetation or other cover of exposed areas is established. 

In developing sediment control practices, at a minimum the following shall be considered: 
use of silt fences, earth dikes, brush barriers, drainage swales, check dams, subsurface 
drains, pipe slope drains, rock outlet protection, sediment traps, and temporary or 
permanent sedimentation basins. 

v. A description of erosion and sediment control practices that will be used to prevent 
stockpiles from becoming a source of erosion. Stockpiles located away from the 
construction activity but still under the control of the permittee shall also be protected to 
prevent significant amounts of sediment from discharging to surface waters. At the end of 
each workday the soil stockpiles must be stabilized or covered. 

In developing these practices, at a minimum the following shall be considered: diversion of 
uncontaminated flows around stockpiles, use of cover over stockpiles, and installation of 
silt fences around stockpiles. 

v1. A description of the best management practices that will be used to prevent or minimize 
storm water from being exposed to pollutants from spills, cleaning and maintenance 
activities, and waste handling activities. These pollutants include fuel, hydraulic fluid, and 
other oils from vehicles and machinery, as well as debris, leftover paints, solvents, and 

11. 

111. 
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glues from construction operations. The reuse and recycling of construction wastes should 
be promoted. 

In developing these practices, at a minimum the following shall be considered: written spill 
prevention and response procedures; employee training on spill prevention and proper 
disposal procedures; regular maintenance schedule for vehicles and machinery; and covered 
storage areas for waste and supplies. 

4. Maintenance Requirements ·The following maintenance activities shall be implemented. 

a. Significant amounts of sediment that leave the site shall be cleaned up within 24 hours and 
placed back on the site or properly disposed. Any in-stream clean up of sediment shall be 
performed according to Oregon Division of State Lands' required timeframe. 

b. Under no conditions shall sediment be intentionally washed into storm sewers or drainageways 
unless it is captured by a BMP before entering receiving waters. 

c. For a filter fence, the trapped sediment shall be removed before it reaches one third of the above 
ground fence height. 

d. For catch basin protection, cleaning must occur when design capacity has been reduced by fifty 
percent. 

e. For a sediment basin, removal of trapped sediments shall occur when design capacity has been 
reduced by fifty percent. 

f. All erosion and sediment controls not in the direct path of work shall be installed before any land 
disturbance. 

g. If fertilizers are used to establish vegetation, the application rates shall follow manufacture's 
guidelines and the application shall be done in such a way to minimize nutrient-laden runoff to 
receiving waters. 

h. If construction activities cease for thirty (30) days or more, the entire site must be stabilized, 
using vegetation or a heavy mulch layer, temporary seeding, or another method that does not 
require germination to control erosion. 

1. Any use of toxic or other hazardous materials shall include proper storage, application, and 
disposal. 

J. The permittee shall manage abandoned hazardous wastes, used oils, contaminated soils or other 
toxic substances discovered during construction activities in a manner approved by the 
Department. 

k. If a storm water treatment system for construction activities is employed, the operation and 
maintenance plan shall be submitted to the Department for approval. 

5. Additional Requirements 
a. Water Quality Standards: 

The ultimate goal for permittees is to comply with water quality standards in OAR 340-41. In 
instances where a storm water discharge adversely impacts water quality, the Department may 
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require the facility to implement additional management practices, apply for an individual 
permit, or take other appropriate action. 

b. Turbidity (Nephelometric Turbidity Units, NTU) Water Quality Standard: 
No more than a ten percent cumulative increase in natural stream turbidities shall be allowed, as 
measured relative to a control point immediately upstream of the turbidity causing activity. 
However, limited duration activities necessary to address an emergency or to accommodate 
essential dredging, construction or other legitimate activities and which cause the standard to be 
exceeded may be authorized provided all practicable turbidity control techniques have been 
applied and one of the following has been granted: 

(A) Emergency activities: Approval coordinated by DEQ with the Department of Fish 
and Wildlife under conditions they may prescribe to accommodate response to 
emergencies or to protect public health and welfare; 
(B) Dredging, Construction or other Legitimate Activities: Permit or certification 
authorized under terms of Section 401 or 404 (Permits and Licenses, Federal Water 
Pollution Control Act) or OAR 141-085-0100 et seq. (Removal and Fill Permits, Division 
of State Lands), with limitations and conditions governing the activity set forth in the 
permit or certificate. 

[see OAR 340-041-(basin)(2)(c)] 

c. Water Quality Limited Streams: 
The Department may establish additional controls on construction activities that discharge storm 
water runoff to water quality limited streams if Total Maximum Daily Loads are established and 
construction activities are determined to be a significant contributor to these loads. The 
Department may also require application for individual permit or develop a watershed-based 
general permit for the activity. 

6 
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SCHEDULEB 

MINIMUM MONITORING REQUIREMENTS 

All Sites 

1. A person with knowledge and experience in construction storm water controls and management
practices shall conduct the inspections. The ESCP shall identify the person(s) and/or title of the
personnel that will conduct the inspections and provide a contact phone number for such person(s).

Active Sites 

2. Frequency of inspections shall be daily during storm water runoff or snowmelt runoff and at least
once every seven (7) calendar days and within 24 hours after any storm event of greater than 0.5
inches of rain per 24-hour period.

Inactive Sites 

3. During inactive periods of greater than seven (7) consecutive calendar days, inspections shall only be
required once every two (2) weeks.

4. Prior to discontinuing activities at the site, any exposed area shall be stabilized to prevent erosion.
Stabilization may occur by applying appropriate cover (mulch, erosion control blanket, soil tackifier,
etc.) or establishing adequate vegetative cover.

When a site is inaccessible due to adverse weather conditions, inspections shall not be required.
Adverse weather condition shall be recorded on the inspection sheet.

6. Prior to leaving an inactive site or in anticipation of site inaccessibility, existing erosion and
sediment control measures shall be inspected to ensure that they are in working order. Any
necessary maintenance or repair shall be made prior to leaving the site.

Written Records 

7. All visual inspections must document the following information:

a. Inspection date, inspector's name, weather conditions, and rainfall amount for past 24 hours
(inches). (Rainfall information can be obtained from the nearest weather recording station.)

b. List observations of all BMPs: erosion and sediment controls, chemical and waste controls, 
locations where vehicles enter and exit the site, status of areas that employ temporary or final 
stabilization control, soil stockpile area, and nonstormwater controls.

c. At representative discharge location(s) from the construction site conduct observation and 
document the quality of the discharge for any turbidity, color, sheen, or floating materials. If 
possible, in the receiving stream, observe and record color and turbidity or clarity upstream and 
downstream within 30 feet of-the discharge from the site. For example, a sheen or floating material 
could be noted as present/absent, if observation is yes, it could indicate concern about a possible 
spill and/or leakage from vehicles or materials storage. For turbidity and color an observation 
would describe any apparent color and the clarity of the discharge, and any apparent difference in 
comparison with the receiving stream. 

7 



Permit Number: 1200-CA 
Page 8 of 15 

d. If significant amounts of sediment are leaving the property, briefly explain the corrective 
measures taken to reduce the discharge and/or clean it up and describe efforts to prevent future 
releases. The ESCP shall be amended accordingly. 

e. If a site is inaccessible due to inclement weather the inspection shall include observations at a 
relevant discharge point or downstream location, if practical. 

8. All inspection records for an active site shall be kept on-site or be maintained with the pennittee, and 
shall made available to the Department, its Agent, or local municipality upon request. 

9. A written record of inspections for an inactive site shall be maintained with the permittee and made 
available to the Department, its Agent, or local municipality upon request. 

10. Retention of all inspection records shall be for a period of one year from project completion. 

8 
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SCHEDULEC 
COMPLIANCE SCHEDULE 

I. Registration of Underground Injection Systems (40 CFR 144 and OAR 340-044). The permittee
shall submit to DEQ a registration form if construction activities include disposal of storm water or
other wastewater discharges to an injection system. These types of disposal systems are classified
under the Underground Injection Control Program as a Class V well, require registration, and must
meet Division 44 standards.

a. A new permittee shall register any applicable underground treatment systems prior to the
construction of a new facility.

b. For facilities covered by the previous 1200-CA permit the registration form is due within thirty
(30) days after receipt of this new 1200-CA permit.

9 
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SCHEDULE D 
SPECIAL 

CONDITIONS 
l .  Issuance of this permit does not relieve the permittee from all other permitting and licensing

requirements. Prior to beginning construction activities, all other necessary approvals shall be 
obtained. 

2. The permit will remain in effect after the expiration date or until another permit is issued if the
permittee has paid all fees and has filed a renewal application.

3. Any permittee that does not want to be covered or limited by this general permit may make
application for an individual NPDES permit in accordance with the procedures in OAR 340-45-030.

4. Permit Specific Definitions:

Best Management Practices (BMPs) Schedules of activities, prohibitions of practices, maintenance 
procedures, and other physical, structural and/or managerial practices to prevent or reduce the pollution 
of waters of the state. BMPs include treatment systems, erosion and sediment control, source control, 
and operating procedures and practices to control: site runoff, spillage or leaks, and waste disposal. 

Dewatering The removal and disposal of surface water or groundwater for purposes of preparing a site 
for construction. 

Erosion The movement of soil particles resulting from the tracking, flow or pressure from storm water 
or wind. 

Grade Construction activity that causes the disturbance of the earth. This shall include but not be 
limited to any excavating, filling, stockpiling of earth materials, grubbing, root mat or topsoil 
disturbance, or any combination of them. 

Hazardous Materials As defined in 40 CFR 302 Designation, Reportable Quantities, and Notification. 
Available on the web at http://www.epa.gov. 

Phasing Clearing a parcel of land in distinct phases, with the stabilization of each phase before clearing 
of the next phase; including soil stockpiling. 

Stabilization The completion of all soil disturbance activities at the site and the _establishment of a 
permanent vegetative cover, or equivalent permanent stabilization measures (such as riprap, gabions, 
geotextiles, or bioengineering methods) that will prevent erosion. 

Start of Construction The first land-disturbing activity associated with a development, including land 
preparation such as clearing, grading, excavation, and filling; installation of streets and walkways; 
erection of temporary forms; and installation of accessory buildings such as garages. 

Storm Water Storm water runoff, snow melt runoff, and surface runoff associated with a storm event. 

Turbidity An expression of the optical property of a sample which causes light to be scattered and 
absorbed rather than transmitted in a straight line through the sample. It is caused by the presence of 
suspended matter in a liquid. 
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SCHEDULE F 
NPDES GENERAL CONDITIONS 

SECTION A. STANDARD CONDITIONS 

1 . Duty to Comply 
The permittee must comply with all conditions of this permit. Any permit noncompliance constitutes a 
violation of Oregon Revised Statutes (ORS) 468B.025 and is grounds for enforcement action; for permit 
termination, suspension, or modification; or for denial ofna permit renewal application. 

2. Penalties for Water Pollution and Permit Condition Violations
Oregon Law (ORS 468. 140) allows the Director to impose civil penalties up to $ 10,000 per day for violation of 
a term, condition, or requirement of a permit.
Under ORS 468.943, unlawful water pollution, if committed by a person with criminal negligence, is 
punishable by a fine of up to $25,000 or by imprisonment for not more than one year, or by oath. Each day on 
which a violation occurs or continues is a separately punishable offense.
Under ORS 468.946, a person who knowingly discharges, places or causes to be placed any waste into the 
waters of the state or in a location where the waste is likely to escape into the waters of the state, is subject to a 
Class B felony punishable by a fine not to exceed $200,000 and up to 10 years in prison.

3. Duty to Mitigate
The permittee shall take all reasonable steps to minimize or prevent any discharge or sludge use or disposal in 
violation of this permit which has a reasonable likelihood of adversely affecting human health or the 
environment. In addition, upon request of the Department, the permittee shall correct any adverse impact on 
the environment or human health resulting from noncompliance with this permit, including such accelerated or 
additional monitoring as necessary to determine the nature and impact of the noncomplying discharge.

4. Duty to Reapply 
If the permittee wishes to continue an activity regulated by this permit after the expiration date of this permit, 
the permittee must apply for and have the permit renewed. The application shall be submitted at least 180 days 
before the expiration date of this permit.
The J?irector f!lay grant permission to submit an application less than 180 days in advance but no later than the 
permit expiration date.

5. Permit Actions
This permit may be modified, suspended, revoked and reissued, or terminated for cause including, but not 
limited to, the following: 

a. Violation of any term, condition, or requirement of this permit, a rule, or a statute;
b. Obtaining this permit by misrepresentation or failure to disclose fully all material facts; or
c. A change in any condit10n that requires either a temporary or permanent reduction or elimination of the 

authorized discharge. 

The filing of a request by the permittee for a permit modification or a notification of planned changes or 
anticipated noncompliance, does not stay any permit condition. 

6. Toxic Pollutants
The permittee shall comply with any applicable effluent standards or prohibitions established under Section
307(a) of the Clean Water Act for toxic pollutants within the time provided in the regulations that establish
those standards or prohibitions, even if the permit has not yet been modified to incorporate the requirement.

7. Property Rights
The issuance of this permit does not convey any property rights of any sort, or any exclusive privilege.

8. Permit References
Except for effluent standards or prohibitions established under Section 307(a) of the Clean Water Act for toxic
pollutants and standards for sewage sludge use or disposal established under Section 405(d) of the Clean
Water Act, all rules and statutes referred to in this permit are those in effect on the date this permit is issued.

SECTION B. OPERATION AND MAINTENANCE OF POLLUTION CONTROLS 

1 . Proper Oqeration and Maintenance 
The perm1ttee shall at all times properly operate and maintain all facilities and systems of treatment and 
control (and related appurtenances) which are installed or used by the permittee to achieve compliance with 
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the conditions of this permit. Proper operation and maintenance also includes adequate laboratory controls, 
and appropriate quality assurance procedures. This provision requires the operation of back-up or auxiliary 
facilities or similar systems which are installed by a permittee only when the operation is necessary to achieve 
compliance with the conditions of the permit. 

2. Du to Halt or Reduce Activi
Fornm ustna or commerc1a acilities, upon reduction, loss, or failure of the treatment facility, the permittee '
shall, to the extent necessary to maintain compliance with its permit, control production or all discliarges or
both until the facility is restored or an alternative method of treatment is provided. This requirement applies,
for example, when the primary source of power of the treatment facility fails or is reduced or lost. It shall not
be a defense for a permittee in an enforcement action that it would have been necessary to halt or reduce the
permitted activity m order to maintain compliance with the conditions of this permit.

3. Bypass of Treatment Facilities
a. Definitions

( 1) "Bypass" means intentional diversion of waste streams from any portion of the treatment facility. The
term "bypass" does not include nonuse of singular or multiple umts or processes of a treatment works
when the nonuse is insignificant to the quality and/or guantity of the effluent produced by the
treatment works. The term "bypass" does not apply if the diversion does not cause effluent limitations
to be exceeded, provided the diversion is to allow essential maintenance to assure efficient operation.

(2) "Severe property damage" means substantial physical damage to property, damage to the treatment
facilities or treatment processes which causes them to beco.IPe inoperable, or substantial and
permanent loss of natural resources which can reasonably be expected to occur in the absence of a
bypass. Severe property damage does not mean economic loss caused by delays in production.

b. Prohibition of bypass.
( 1) Bypass is prohibited unless:

(a) Bypass was necessary to prevent loss ofnlife, personal injury, or severe J)roperty damage;
(b) There were no feasible alternatives to the bypass, such as the use of auxiliary treatment facilities,

retention of untreated wastes, or maintenance during normal periods of equipment downtime.
This condition is not satisfied if adequate backup equipment should have been installed in the
exercise ofnreasonable engineering judgment to prevent a bypass which occurred during normal
periods of equipment downtime or preventative maintenance; and

(c) The permittee submitted notices ana requests as required under General Condition B.3.c.
(2) The Director may approve an anticipated bypass, after considering its adverse effects and any

alternatives to bypassing, when the Director determines that it will meet the three conditions listed
above in General Condition B.3.b.( 1).

c. Notice and request for bypass.
( I )  Anticipated bypass. If the permittee knows in advance of the need for a bypass, it shall submit prior

written notice, 1f possible at least ten days before the date of the bypass. 
(2) Unanticipated bypass. The permittee shall submit notice of an unanticipated bypass as required in

General Condition D.S.

4. Upset
a. Definition. "Upset" means an exceptional incident in which there is unintentional and temporary 

noncompliance with technology based permit effluent limitations because of factors beyond the 
reasonal:>le control of the perm1ttee. An upset does not include noncompliance to the extent caused by 
operation error, improperly designed treatment facilities, inadequate treatment facilities, lack of 
preventative maintenance, or careless or improper operation.

b. Effect of an upset. An upset constitutes an affirmative defense to an action brought for noncompliance 
with such technology based permit effluent limitations if the requirements of General Condition B.4.c are 
met. No determinat10n made during administrative review of claims that noncompliance was caused by 
upset, and before an action for noncompliance, is final administrative action subject to judicial review.

c. Conditions necessary for a demonstration of upset. A permittee who wishes to establish the affirmative 
defense of upset shall demonstrate, through properly signed, contemporaneous operating logs, or other 
relevant evidence that:
(1) An upset occurred and that the perm ittee can identify the causes( s) of the upset;
(2)   The permitted facility was at the time being properly operated;
(3)   The permittee submitted notice of the upset as required in General Condition D.5, hereof (24-hour 

notice); and 
( 4) The permittee complied with any remedial measures required under General Condition A.3 hereof.

d. Burden of proof. In any enforcement proceeding the permittee seeking to establish the occurrence of an

upset has the burden of proof. 1 2  
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.. 5. Treatment of Single Operational Event
For purposes oft is permit, A Single Operational Event which leads to simultaneous violations of more than 
one pollutant parameter shall be treated as a single violation. A single operational event is an exceptional 
incident which causes simultaneous, unintentional, unknowing (not the result of a knowing act or omission), 
temporary noncompliance with more than one Clean Water Act effluent discharge pollutant parameter. A 
single operational event does not include Clean Water Act violations involving discharge without a NPDES 
permit or noncompliance to the extent caused by improperly designed or inadequate treatment facilities. Each 
clay of a single operational event is a violation.
Overflows from Wastewater Conveyance Systems and Associated Pump Stations
a. Definitions

( 1) "Overflow" means the diversion and discharge of waste streams from any portion of the wastewater
conveyance system including pump stations, through a designed overflow device or structure, other
than discharges to the wastewater treatment facility.

(2) "Severe property damage" means substantial physical damage to property, damage to the conveyance 
system or pump station which causes them to become inoperable, or substantial and permanent loss of 
natural resources which can reasonably be expected to occur in the absence of an overflow. 

(3) "Uncontrolled overflow" means the diversion of waste streams other than through a designed overflow 
device or structure, for example to overflowing manholes or overflowing into residences, commercial 

. establishments, or industries that may be connected to a conveyance system. 

b. Prohibition of overflows. Overflows are prohibited unless:
( l  )Overflows were unavoidable to prevent an uncontrolled overflow, loss oflife, personal injury, or

severe property damage;
(2)There were no feasible alternatives to the overflows, such as the use of auxiliary pumping or

conveyance systems, or maximization of conveyance system storage; and
(3)The overflows are the result of an upset as defined in General Condition B.4. and meeting all

requirements of this condition.

c. Uncontrolled overflows are prohibited where wastewater is likely to escape or be carried into the waters of
the State by any means.

d. Reporting required. Unless otherwise specified in writing by the Department, all overflows and
uncontrolled overflows must be reporteo orally to the Department within 24 hours from the time the
permittee becomes aware of the overflow. Reporting procedures are described in more detail in General
Condition D.5.

7. Public Notification of Effluent Violation or Overflow
If effluent limitations specified in this permit are exceeded or an overflow occurs, upon request by the
Department, the permittee shall take such steps as are necessary to alert the public about the extent and nature
of the discharge. Such steps may include, but are not limited to, posting of the river at access points and other
places, news releases, and paid announcements on radio and television.

8. Removed Substances
Solids, sludges, filter backwash, or other pollutants removed in the course of treatment or control of
wastewaters shall be disposed of in such a manner as to prevent any pollutant from such materials from
entering public waters, causing nuisance conditions, or creating a public health hazard.

SECTION C. MONITORING AND RECORDS 

I .  Inspection and EntG The permittee shalnallow the Director, or an authorized representative upon the presentation of credentials to:

a. Enter upon the permittee's premises where a regulated facility or activity is located or conducted, or where
records must be kept under the conditions of this permit;

b. Have access to and copy, at reasonable times, any records that must be kept under the conditions of this
permit;

c. Inspect at reasonable times any facilities, equipment (including monitoring and control equipment),
practices, or operations regulated or requireo under this permit, and

d. Sample or monitor at reasonable times, for the purpose of assuring permit compliance or as otherwise
authorized by state law, any substances or parameters at any location.

SECTION D. REPORTING REQUIREMENTS 

I . Planned Changes 
The permittee shall comply with Oregon Administrative Rules (OAR) 340, Division 52, "Review of Plans and 
Specifications". Except where exempted under OAR 340-52, no construction, installation, or modification 
involving disposal systems, treatment works, sewerage systems, or common sewers shall be commenced until 
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the plans and specifications are submitted to and approved by the Department. The permittee shall give notice 
to tne Department as soon as possible of any planned physical alternations or additions to the permitted 
facility. 

2. Anticipated Noncompliance
The permittee shall give advance notice to the Director of any planned changes in the permitted facility or
activity which may result in noncompliance with permit requirements.

3. Transfers
This permit may be transferred to a new permittee provided the transferee acquires a property interest in the
permitted activity and agrees in writing to fully comply with all the terms and conditions of the permit and the
rules of the Commission. No permit shall be transferred to a third party without prior written approval from
the Director. The permittee snail notify the Department when a transfer of property interest tak:es place.

4. Compliance Schedule
Reports of compliance or noncompliance with, or any progress reports on interim and final reguirements
contained in any compliance schedule of this permit snail be submitted no later than 14 days following each
schedule date. Any reports of noncompliance shall include the cause of noncompliance, any remedial actions
taken, and the probability of meeting the next scheduled requirements.

5 .  Twenty-Four Hour Reporting 
The permittee shall report any noncompliance which may endanger health or the environment. Any 
information shall be provided orally (by telephone) withm 24 hours, unless otherwise specified in this permit, 
from the time the permittee becomes aware of the circumstances. During normal business hours, the 
Department's Reg10nal office shall be called. Outside of normal business hours, the Department shall be 
contacted at 1 -800-452-031 1  (Oregon Emergency Response System). 

A written submission shall also be provided within 5 days of the time the permittee becomes aware of the 
circumstances. If the permittee is establ ishing an affirmative defense of upset or bypass to any offense under 
ORS 468.922 to 468.946, and in which case if the original reporting notice was oral, delivered written notice 
must be made to the Department or other agency witn regulatory jurisdiction within 4 (four) calendar days. 
The written submission shall contain: 

b. 
A description of the noncompliance and its cause; 
The period of noncompliance, including exact dates and times; 

c. The estimated time noncompliance is expected to continue if it has not been corrected;
d. Steps taken or planned to reauce, eliminate, and prevent reoccurrence of the noncompliance; and
e. Puolic notification steps taken, pursuant to General Condition B.7.

The following shall be included as information which must be reported within 24 hours under this paragraph: 
a. Any unanticipated bypass which exceeds any effluent limitation in this permit.
b. Any upset which exceeds any effluent limitation in this permit.
c . Violation of maximum daily discharge limitation for any of the pollutants listed by the Director in this

permit.

The Department may waive the written report on a case-by-case basis if the oral report has been received 
within 24 hours. 

6. Other Noncomoliance
The permittee shall report all instances of noncompliance not reported under General Condition D.4 or D.S. at 
the time monitoring reports are submitted. The reports shall contain:
a. A description oftne noncompliance and its cause;
b. The period of noncompliance, including exact dates and times;
c. The estimated time noncompliance is expected to continue if it has not been corrected; and
d. Steps taken or planned to reauce, eliminate, and prevent reoccurrence of the noncompliance.

7. Du to Provide Information
The permittee s all urn1s to the Department, within a reasonable time, any information which the 
Department may request to determine compliance with this permit. The permittee shall also furnish to the 
Department, upon request, copies of records required to be l<.ept by this permit.
Other Information: When the permittee becomes aware that it failed to submit any relevant facts in a permit 
application, or submitted incorrect information in a permit application or any report to the Department, it shall 
promptly submit such facts or information.

8. Si nato Re uirements
A app 1cat1ons, reports or information submitted to the Department shall be signed and certified in 
accordance with 40 CFR 122.22. 
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• 
9. Falsification of Reports

Under ORS 468.953, any person who knowingly makes any false statement, representation, or certification in 
any record or other document submitted or required to be maintained under this permit, including monitoring
reports or reports of compliance or noncompliance, is subject to a Class C felony punishable by a fine not to
exceed $ 100,000 per violation and up to 5 years in prison.

I 0. Changes to Indirect Dischargers - [Applicable to Publicly Owned Treatment Works (POTW) only] 
The permittee must provide adequate notice to the Department of the following: 
a. Any new introduction of pollutants into the POTW from an indirect discharger which would be subject to

section 301 or 306 of the Clean Water Act if it were directly discharging those pollutants and;
b. Any substantial change in the volume or character of pollutants being introduced into the POTW by a

source introducing pollutants into the POTW at the time of issuance of the permit.
c. For the put:poses of this paragraph, adequate notice shall include information on (i) the quality and

quantity of effluent introduced into the POTW, and (ii) any anticipated impact of the change on the 
quantity or quality of effluent to be discharged from the POTW.

11 . Changes to Discharges of Toxic Pollutant - [Applicable to existing manufacturing, commercial, mining, 
and silvicultural dischargers only] The permittee must notify the Department as soon as they know or have 
reason to believe of the following:

a. That any activity has occurred or will occur which would result in the discharge, on a routine or frequent 
basis, of any toxic _eollutant which is not limited in the permit, if that discharge will exceed the highest of 
the following "notification levels:
(1) One hundred micrograms per liter ( 100 g/1);
(2) Two hundred micrograms per liter (200 g/1) for acrolein and acrylonitrile; five hundred micrograms 

per liter (500 g/1) for 2,4-dinitrophenol and for 2-methyl-4,6-dinitrophenol; and one milligram per 
liter ( 1  mg/I) for antimony;

(3) Five (5) times the maximum concentration value reported for that pollutant in the permit application 
in accordance with 40 CFR 122.21 (g)(7); or

(4) The level established by the Department in accordance with 40 CFR 122.44(f).

b. That any activity has occurred or will occur which would result in any discharge, on a non-routine or 
infrequent basis, of a toxic pollutant which is not limited in the permit, if that discharge will exceed the 
highest of the following "notification levels":
(I) Five hundred micrograms per liter (500 g/1); 
(2) One milligram per ltter ( 1  mg/I) for antimony;
(3) Ten ( 10) times the maximum concentration value reported for that pollutant in the permit application

in accordance with 40 CFR 122.2 l(g)(7); or
(4) The level established by the Department in accordance with 40 CFR 122.44(f).

SECTION E. DEFINITIONS 
I . BOD means five-day biochemical oxygen demand. 
2. TSS means total suspended solids.
3. mg/I means milligrams per liter.
4. kg_means kilograms.
5. mJ/d means cubic meters per day.
6. MGD means million gallons per da)'..
7. Composite sample means a sample formed by collecting and mixing discrete samples taken periodically and

based on time or flow. 
8. FC means fecal coliform bacteria.
9. Technology based permit effluent limitations means technology-based treatment requirements as defined in 40 

CFR 1 25.3, and concentration and mass load effluent limitations that are based on minimum design 
criteria specified in OAR 340-41. 

I 0. CBOD means five day carbonaceous biochemical oxygen demand. 
1 1. Grab sample means an individual discrete sample collected over a period of time not to exceed 15 minutes. 
12. Quarter means January through March, April through June, July through September, or October through

December. 
1 3 . Month means calendar month. 
14. Week means a calendar week of Sunday through Saturday.
15. Total residual chlorine means combined chlorine forms plus free residual chlorine.
16. The term "bacteria" includes but is not limited to fecal coliform bacteria, total coliform bacteria, and E. coli

bacteria. 
17. POTW means a publicly owned treatment works.

SWM-JEC-0010 l .doc 
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Why Is the Phase II Storm Water Program Necessary? 

Since the passage of the Clean Water Act (CWA), the quality of our Nation’s waters has 
improved dramatically.  Despite this progress, however, degraded waterbodies still exist. 

According to the 1996 National Water Quality Inventory (Inventory), a biennial summary of 
State surveys of water quality, approximately 40 percent of surveyed U.S. waterbodies are 
still impaired by pollution and do not meet water quality standards.  A leading source of this 
impairment is polluted runoff.  In fact, according to the Inventory, 13 percent of impaired 
rivers, 21 percent of impaired lake acres and 45 percent of impaired estuaries are affected by 
urban/suburban storm water runoff and 6 percent of impaired rivers, 11 percent of impaired 
lake acres and 11 percent of impaired estuaries are affected by construction site discharges. 

Phase I of the U.S. Environmental Protection Agency’s (EPA) storm water program was 
promulgated in 1990 under the CWA.  Phase I relies on National Pollutant Discharge 
Elimination System (NPDES) permit coverage to address storm water runoff from: 
(1) “medium” and “large” municipal separate storm sewer systems (MS4s) generally serving 
populations of 100,000 or greater, (2) construction activity disturbing 5 acres of land or 
greater, and (3) ten categories of industrial activity. 

The Storm Water Phase II Final Rule is the next step in EPA’s effort to preserve, protect, 
and improve the Nation’s water resources from polluted storm water runoff.  The Phase II 
program expands the Phase I program by requiring additional operators of MS4s in urbanized 
areas and operators of small construction sites, through the use of NPDES permits, to 
implement programs and practices to control polluted storm water runoff.  See Fact Sheets 
2.0 and 3.0 for overviews of the Phase II programs for MS4s and construction activity. 

Phase II is intended to further reduce adverse impacts to water quality and aquatic habitat by 
instituting the use of controls on the unregulated sources of storm water discharges that have 
the greatest likelihood of causing continued environmental degradation.  The environmental 
problems associated with discharges from MS4s in urbanized areas and discharges resulting 
from construction activity are outlined below. 

MS4s in Urbanized Areas 
Storm water discharges from MS4s in urbanized areas are a concern because of the high 
concentration of pollutants found in these discharges.  Concentrated development in 
urbanized areas substantially increases impervious surfaces, such as city streets, driveways, 
parking lots, and sidewalks, on which pollutants from concentrated human activities settle 
and remain until a storm event washes them into nearby storm drains.  Common pollutants 
include pesticides, fertilizers, oils, salt, litter and other debris, and sediment.  Another 
concern is the possible illicit connections of sanitary sewers, which can result in fecal 
coliform bacteria entering the storm sewer system.  Storm water runoff picks up and 
transports these and other harmful pollutants then discharges them – untreated – to 
waterways via storm sewer systems.  When left uncontrolled, these discharges can result in 
fish kills, the destruction of spawning and wildlife habitats, a loss in aesthetic value, and 
contamination of drinking water supplies and recreational waterways that can threaten public 
health. 
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Construction Activity 
Uncontrolled runoff from construction sites is a water quality 
concern because of the devastating effects that sedimentation 
can have on local waterbodies, particularly small streams. 
Numerous studies have shown that the amount of sediment 
transported by storm water runoff from construction sites 
with no controls is significantly greater than from sites with 
controls.  In addition to sediment, construction activities yield 
pollutants such as pesticides, petroleum products, 
construction chemicals, solvents, asphalts, and acids that can 
contaminate storm water runoff.  During storms, construction 
sites may be the source of sediment-laden runoff, which can 
overwhelm a small stream channel’s capacity, resulting in 
streambed scour, streambank erosion, and destruction of near-
stream vegetative cover.  Where left uncontrolled, sediment-
laden runoff has been shown to result in the loss of in-stream 
habitats for fish and other aquatic species, an increased 
difficulty in filtering drinking water, the loss of drinking 
water reservoir storage capacity, and negative impacts on the 
navigational capacity of waterways. 

Are Municipally Operated Sources Exempted 
by the Intermodal Surface Transportation 
Efficiency Act (ISTEA) of 1991 Affected by 
the Final Rule? 

Provisions within ISTEA temporarily delayed the deadline 
for Phase I industrial activities (with the exception of 

power plants, airports, and uncontrolled sanitary landfills) 
operated by municipalities with populations of less than 
100,000 people to obtain an NPDES storm water discharge 
permit.  Congress delayed the permitting deadline for these 
facilities to allow small municipalities additional time to 
comply with NPDES requirements.  The Phase II Final Rule 
ended this temporary exemption from permitting and set a 
deadline of no later than March 10, 2003 for all ISTEA-
exempted municipally operated industrial activities to obtain 
permit coverage. 

How Was the Phase II Final Rule Developed? 

EPA developed the Phase II Final Rule during extensive 
consultations with a cross-section of interested 

stakeholders brought together on a subcommittee chartered 
under the Federal Advisory Committee Act, and with 
representatives of small entities participating in an advisory 
process mandated under the Small Business Regulatory 
Enforcement Fairness Act.  In addition, EPA considered 
comments submitted by over 500 individuals and 
organizations during a 90-day public comment period on 
the proposed rule. 

Why Does Part of the Phase II Final Rule Use a 
Question and Answer Format? 

The provisions pertaining to operators of small MS4s are 
written in a “readable regulation” form that uses the 

“plain language” method.  Questions and answers are used to 
create more reader-friendly and understandable regulations. 
The plain language method uses “must” instead of “shall” to 
indicate a requirement and words like “should,” “could,” or 
“encourage” to indicate a recommendation or guidance. 

Who Is Covered by the Phase II Final Rule? 

The final rule “automatically” covers two classes of storm 
water dischargers on a nationwide basis: 

(1) Operators of small MS4s located in “urbanized 
areas” as delineated by the Bureau of the Census. 
A “small” MS4 is any MS4 not already covered by 
Phase I of the NPDES storm water program.  See 
Fact Sheets 2.1 and 2.2 for more information on 
small MS4 coverage. 

(2) Operators of small construction activities that 
disturb equal to or greater than 1 (one) and less 
than 5 (five) acres of land.  See Fact Sheet 3.0 for 
more information on small construction activity 
coverage. 

Waivers 
Permitting authorities may waive “automatically designated” 
Phase II dischargers if the dischargers meet the necessary 
criteria.  See Fact Sheets 2.1 (small MS4 waivers overview), 
3.0 (construction waivers overview) and 3.1 (construction 
rainfall erosivity waiver) for details. 

Phased-in Permit Coverage 
Permitting authorities may phase-in permit coverage for small 
MS4s serving jurisdictions with a population under 10,000 on 
a schedule consistent with a State watershed permitting 
approach. 

Additional Designations by the Permitting Authority 
Small MS4s located outside of urbanized areas, construction 
activity disturbing less than 1 acre, and any other storm water 
discharges can be designated for coverage if the NPDES 
permitting authority or EPA determines that storm water 
controls are necessary.  See Fact Sheet 2.1 for more 
information on the designation of small MS4s located outside 
of urbanized areas. 



 

Fact Sheet 1.0 – Storm Water Phase II Final Rule:  An Overview Page 3 

What Does the Phase II Final Rule Require? 

Operators of Phase II-designated small MS4s and small 
construction activity are required to apply for NPDES 

permit coverage, most likely under a general rather than 
individual permit, and to implement storm water discharge 
management controls (known as “best management practices” 
(BMPs)).  Specific requirements for each type of discharge 
are listed below. 

Small MS4s 

A regulated small MS4 operator must develop, 
implement, and enforce a storm water management 
program designed to reduce the discharge of 
pollutants from their MS4 to the “maximum extent 
practicable,” to protect water quality, and to satisfy 
the appropriate water quality requirements of the 
CWA.  The rule assumes the use of narrative, rather 
than numeric, effluent limitations requiring 
implementation of BMPs. 

� The small MS4 storm water management program 
must include the following six minimum control 
measures:  public education and outreach; public 
participation/involvement; illicit discharge detection 
and elimination; construction site runoff control; 
post-construction runoff control; and pollution 
prevention/good housekeeping.  See Fact Sheets 2.3 
through 2.8 for more information on each measure, 
including BMPs and measurable goals. 

A regulated small MS4 operator must identify its 
selection of BMPs and measurable goals for each 
minimum measure in the permit application.  The 
evaluation and assessment of those chosen BMPs 
and measurable goals must be included in periodic 
reports to the NPDES permitting authority.  See Fact 
Sheet 2.9 for more information on permitting and 
reporting. 

� 

� 

� 

Small Construction Activity 

The specific requirements for storm water controls 
on small construction activity will be defined by the 
NPDES permitting authority on a State-by-State 
basis. 

EPA expects that the NPDES permitting authorities 
will use their existing Phase I general permits for 
large construction activity as a guide for their 
Phase II permits for small construction activity.  If 

this occurs, a storm water pollution prevention plan 
will likely be required for small construction activity. 
See Fact Sheet 3.0 for more information on potential 
program requirements and appropriate BMPs for 
small construction activity. 

What Is the Phase II Program Approach? 

The Phase II program, based on the use of federally 
enforceable NPDES permits: 

� Encourages the use of general permits; 

� Provides flexibility for regulated operators to 
determine the most appropriate storm water 
controls; 

� Allows for the recognition and inclusion of existing 
NPDES and non-NPDES storm water programs in 
Phase II permits; 

� Includes public education and participation efforts 
as primary elements of the small MS4 program; 

� Attempts to facilitate and promote watershed 
planning and to implement the storm water program 
on a watershed basis; and 

� Works toward a unified and comprehensive NPDES 
storm water program with Phase I of the program. 

How Does the Phase II Final Rule Address the 
Phase I Industrial “No Exposure” Provision? 

In addition to establishing a deadline for ISTEA facilities 
and  designating two new classes of dischargers, the 

Phase II Final Rule revises the “no exposure” provision 
originally included in the 1990 regulations for Phase I of the 
NPDES storm water program.  The provision was remanded 
to EPA for further rulemaking and, subsequently, included in 
its revised form in the Phase II rule. 

Under the Phase II Final Rule, a conditional no exposure 
exclusion is available to operators of all categories of Phase I 
regulated industrial activity (except category (x) construction 
activity) who can certify that all industrial materials and 
activities are protected by a storm resistant shelter to prevent 
exposure to rain, snow, snowmelt, and/or runoff.  To obtain 
the no exposure exclusion, written certification must be 
submitted to the NPDES permitting authority.  The final rule 
includes a No Exposure Certification form for use only by 
operators of industrial activity in areas where EPA is the 
NPDES permitting authority.  See Fact Sheet 4.0 for more 
information on the conditional no exposure exclusion for 
industrial activity. 
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What Is the Phase II Program Implementation 
“Tool Box?” 

EPA is committed to providing tools to facilitate 
implementation of the final Phase II storm water program 

in an effective and cost-efficient manner.  The “tool box” will 
include the following components: 

� Fact Sheets; 

� Guidance Documents; 

� Menu of BMPs; 

� Information Clearinghouse/Web Site; 

� Training and Outreach Efforts; 

� Technical Research; 

� Support for Demonstration Projects; and 

� Compliance Monitoring/Assistance Tools. 

A preliminary working toolbox is available on EPA’s web 
site at www.epa.gov/npdes/stormwater.  Three years after 
publication of the final rule, when the general permits are 
issued, a fully operational tool box is scheduled to be 
available. 

What Is the Schedule for the Phase II Rule? 

� The  Phase II Final Rule was published in the Federal 
Register on December 8, 1999 (64 FR 68722). 

� The Conditional No Exposure Exclusion option is 
available February 7, 2000, in States where EPA is 
the permitting authority. 

� The NPDES permitting authority will issue general 
permits for Phase II-designated small MS4s and small 
construction activity by December 9, 2002. 

� Operators of Phase II “automatically” designated 
regulated small MS4s and small construction activity 
must obtain permit coverage within 90 days of permit 
issuance. 

� The NPDES permitting authority may phase-in 
coverage for small MS4s serving jurisdictions with a 
population under 10,000 on a schedule consistent with 
a State watershed permitting approach. 

� Operators of regulated small MS4s must fully 
implement their storm water management programs 
by the end of the first permit term, typically a 5-year 
period. 

For Additional Information 

Contacts 
� U.S. EPA Office of Wastewater Management 

� Internet: www.epa.gov/npdes/stormwater 
� Phone: 202-564-9545 

� Your NPDES Permitting Authority. A list of names 
and telephone numbers for each EPA Region and 
State is located at: www.epa.gov/npdes/stormwater, 
then click on "Contacts." 

Reference Documents 
� Storm Water Phase II Final Rule Fact Sheet Series 

� Internet: https://www3.epa.gov/npdes/pubs/ 
fact1-0.pdf 

� Storm Water Phase II Final Rule (64 FR 68722) 
� Internet:  https://www.govinfo.gov/app/details/

FR-1999-12-08/99-29181/summary 

http://www.epa.gov/npdes/stormwater
http://www.epa.gov/npdes/stormwater
http://www.epa.gov/npdes/stormwater
https://www.govinfo.gov/app/details/FR-1999-12-08/99-29181/summary
https://www3.epa.gov/npdes/pubs/fact1-0.pdf
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U.S. DEPARTMENT OF TRANSPORTATION 

FEDERAL HIGHWAY ADMINISTRATION 

THE OREGON DIVISION 
The Equitable Center, Suite 100 

· 530 Center Street N.E.
Salem, Oregon 97301 

September 26, . 1994 
11 IIEPl.Y REFER TO 

HB.2-0R/430.800 

Mr. _Thomas D. Lulay, P. E_. 
Technical Services Managing 
Engineer Oregon Department of 
Transportation 200 transportation 
Building 
Salem, Oregon 97310 

Dear Mr. Lulay: 
Erosion and Sediment Control Final Rule 

Enclosed is a Federal Register Final Rule regarding revisions to 23 CFR 650, Subpart B, 
Erosion and Sediment Control on Highway Construction Projects, and Mr. William 
Weseman's September 2, 1994 transmittal memorandum. With the Final Rule, FIIW A 
adopts the erosion control guidelines contained in the 1992 AASHTO Highway Drainage 
Guidelines, Volume ill, "Erosion and Sediment Control in Highway Construction. " These 
new guidelines deal with issues concerning the development and construction of projects with 
erosion control plans and, as such, will be of interest to the various units of the Oregon 
Department of Transportation involved in that type of work. 

Mr. Weseman's memorandum offers an interpretation and summary of the important issues 
brought about by the revisions. ·  Please share this information with appropriate personnel. If 
you need additional information, I am available at 399-5749. 

Sincerely yours, 

Ivan Marrero 
Programs Engineer 

= 

Enclosures 

cc: 
ODOT (VI. Cobine, Operation) w/encl 
(E. Engelmann, ·Envir w/encl 



INFORMATION : Sutiiect 

Final Rule 

·.

Memoranaum 
U.S.Depcrlment 
of Transportation 

Federal Highway 
Administration 

· Erosi on and Sediment Control
Date: SEP 2 1994 

From: 
' 

Director, Office of Engineering 
. 

Reply to 
Attn. of: 

HNG-23 

ro: Regional Federal Highwaye.AdmJeni strators 
Diviesion Admieni strators · 
.Federal Lands Highway Program Adminiestrator 

On July 26, 1994, - i n  Federal Register Voleume 59, No . _ 142, .37935-37939 , the 
Federal Highway Admini stration ( FHWA) publ i shed a final rul e revi s i ng 
23 CFR 650, Subpart B,  Erosi on and Sediment Control on Highway Construction 
Projects. Thi s  revi s ion fonnal ly adopts Vol ume I I I  of the Ameri can 
Association of State ·Highway and Transportation Official s  (AASHTO) Highway. 
Drainage.e&ui deJ iries 1992 , as guidel ines to be fol l owed on al l · projects funded 
under T;tl e 23, · united States Code . e• The adopti on of these guidel i nes ful fi l l s  
.the requirement of Secti on 1057 of the Intennodal Transportati on Effi ciency Act 
of 1991 . ·

As part of this revi s i on,  a statement was i ncl uded recommendi ng ·that each State 
highway agency (SHA) apply e i ther these guidel i nes, or their own more stringent 

. guidel i nes, to develop specific ;  standards and practi ces for the control of 
erosi on. These specific standards and practices may reference _available resources, such 
as the procedures presented in the AASHTO Model

·Drainage Manual, 1991 .
One copy of the AASHTO Highway Drainage Guidel i nes i s  being provided to each 
region, divis ion and Federal Lands office . However, due to cost 
considerations , the AASHTO Model Drainagee_ Manual i s  bei ng transmitted to the 

· 
regioneoffi ces only. The final rul e as i t  was publ i shed in the Federal. · ·  Register i s  attached for your i nformation. 

The FHWA i s  co1tDT1itted - to ensuring that al l h ighway constructi on projects are 
l ocated, designed, constructed and maintai ned according to standards that wi l l
minimize erosi on and control associ ated sedimentati on .  Vol ume I I I  of the
AASHTO Highway Drainage Guidel i nes provides excel l ent guidance co·ncerninge.
these factors . The fol l owing i s  a summary of some of the important i ssues .

• Thi s  regul ati on and the accompanying guidel i nes apply to al l projects
funded under 23 U.S .C .  Thi s  i ncludes projects on or off the Nati onal
Highway System.



2 

It 

pl ans to

shoul d be 

• Erosion ande· sediment control 
al l appl i cable . projects, not just l arger or more 

pl ans shall be incl uded in  the PS&E for
compl ex projects .

i s  no longer sati sfactory to specify that.ethe contractor i s
responsible  for al l damages resul ting from the constructi on operation
or to l eave the devel opment of erosion and sediment control ' 
the contraGtor or to project personnel after the project has been
awarded. '

• Erosion and sediment control pl ans shal l be developed by qual ified
personnele. Thi s  would normally be a hydraul ic engineer .; 

• As a  minimum, erosion and sediment control pl ans shoul d ident ify 
erosion and. sediment sens·it ive areas and provide a mechani sm for 
minimizing any adverse effects . It i s  not acceptabl e to provi de -a bid 
item for vari ous erosion and sediment control items without . incl uding . a  
corresponding pl an indicating how and where these i tems · shal l · be pl 
acede. 
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revi sed and .updated as needed . to ensure that the i ntended purpose i s  
achieeved. 

rorthose States participating i n  the coastal zone management program, 
the SHA should be uti l iz i ng the Environmental Protection Agency · 
document •Guidance Speci fyi ng Management .Mea.sures for Sources of ._ 
Nonpoint Source Pol l ut ion i n  Coastal Waters" to control erosion and · 
sedimentation on highway construct.ion projects l ocated i n  coastal zone 
management areas . Whi l e  i t  would be advantageous to be aware of your 
State' s  i nvol vement i n  the coastal zone management program, no effort 
beyond FHWA' s  normal . activi ti es wil l  be required to impl ement or 

Thi s  

monitor the requi rements of thi s  program. . 
The FHWA Eastern Federal Lands Highway Divi sion i s  devel oping a manual 
entitl ed ,  "Best Management Practi ce·s For Erosi on and Sediment Control . •  

·edocument wi l l  provide .design .and impl ementation guidance o n  specific  erosi on 
and sedimente·econtrol management practices and procedures . •  It i s  expected that 
thi s  document wil l  be avail abl e by the end · of the year • .  In additi on, i f  
suffici ent SHA i nterest i s  indi cated , an erosi on and sediment control training 
course may be devel oped·. If you have any questions or requi re further 
i nformati<>n contact Mr . Robin L .  Schroeder, Construction and Maintenance· Divi s ion ,  Materi al s Branch (HNG-23) at 202-366-1577 . 

Wil l i am A. Weseman 

Attachment 
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RIN 2 1 2 5 -AD0 8  

Erosion and Sediment Control on Highway Construction Proj ects 

5 9  FR 3 7 9 3 5  

DATE : Tuesday , July 2 6 ,  1 9 9 4  

ACTION : Final rul e e. 

SUMMARY : Section 1 0 5 7  o f  the Intermodal Surface Transportation 

E f f iciency Act o f  1 9 9 1  ( ISTEA ) requires the Secretary of  Transportation 

to develop erosion control guidelines for States to follow when 

carrying out Federal-aid construction projeectse. Pursuant to this 

authority ,  the exi s ting erosion and s ediment control regulation , i ssued 

in 1 9 7 4 , is being updated and modi f ied by the FHWA to ref l ect  current 

s tate- o f - the-art practices and management techniquese. To ful fi l l  the 

requirements of section 1 0 5 7 , the FHWA is adopting , as guidel ines , the 

American Association of State Highway and Transportation Of f icials  

(AASHTO ) publ i cation Highway Drainage Guidel ines , Volume I I I , " Eros ion 

and Sediment Control in Highway Construction , "  1 9 9 2 e. The updated 

regulation includes a s tatement recommending that each State highway 

agency ( SHA) apply these guidel ines , or their own more stringent 

guidel ines , to develop specific  standards and practices for the control 

of  erosione. 

EFFECTIVE DATE : July 2 6 ,  1 9 9 4 e. 

FOR FURTHER INFORMATION CONTACT : Mre. Robin L .  Schroeder , O f f ice o f  

Engineering , HNG- 2 3 e, 2 02 - 3 e6 6 - 1 5 7 7 ; o r  Mre. Robert J .  Black , Of f i ce o f  
the Chief Counsel , HCC- 3 1 ,  2 0 2 - 3 6 6 - 13 5 9 ; Federal H ighway 

administration , 4 0 0  Seventh Street , SW . ,  Washington D . C .  2 0 5 9 0 e. O f f ice 

hours are 7 : 4 5 a . m .  to 4 : 1 5 p . m . e, e . t . e, Monday through Friday , except 

legal Federal holidayse. 
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SUPPLEMENTARY INFORMATION : 

Background 

Section 1 0 5 7  o f  the I STEA ( Pub . L .  1 0 2 - 2 4 0 , 1 0 5  Stat . 1 9 1 4 , 2 0 0 2 ) 

requi res the Secretary to develop erosion control guidel ines for the 

States to fol low in carrying out f ederally funded construction 

projeectse. I t  requires that these guidelines not preempt any requirement 

under State law i f  such requirement is more stringent than the 

guidelinese. It also requires that these guidel ines be consistent with 

nonpoint source management programs under sect ion 3 1 9  o f  the Federal 

Water Pollution Control Act ( 3 3  U . S . C .  1 3 3 9 )  and coastal nonpoint 

pol lution control guidance nl under section 6 2 17e( g )  of  the Coastal Zone 

Act Reauthori zation Amendment s  of  1 9 9 0  codi f i ed at 16 U . S .  C .  § 1 4 5 5b 

( Pub . L .  1 0 1 - 5 0 8 , 1 0 4  Stat . 1 3 8 8 - 2 9 9 ,  as amended) ( Coastal Zone Act ) e. 

nl The f inal guidance document " Guidance Speci fying Management 

Measures for Sources o f  Nonpoint Source Pollution in Coastal Waters , "  

8 4 - B- 9 2 - 0 0 2 , U . S .  Environmental Protection Agency , January 1 9 9 3 , is  

available in  FHWA docket 9 3 - 6  for inspection and copying in  Room 4 2 3 2 , 

HCC- 1 0 ,  Off ice o f  the Chief Counsel , Federal Highway Administration , 

4 0 0  Seventh Street , SW .e, Washington D . C .  2 0 5 9 0 e. 

To sati s fy this requirement the FHWA i s  adopting , as guidance , the 

AASHTO publication H ighway Drainage Guidel ines , Volume I I I , " Eros i on 

and Sediment Control in Highway Construct ion , "  1 9 9 2 e. Other minor 

editorial changes to 2 3  CFR 6 5 0  were also made to correct typographical 

errors and to change the wording to reflect current practicee. A not i ce 

o f  proposed rulemaking ( NPRM) proposing to revise 2 3  CFR 6 5 0 ,  subpart B 

to reference this AASHTO publication was publieshed in the Federal 

Register on March 1 ,  1 9 9 3 , at 5 8  FR 1 1 8 1 4 e. 

Comments To Docket 

Nine comments were submitted to the dockete. Eight comments were 

received from SHA ' es and one comment f rom a Federal Government agencye. 

The following is a summary of the comments and the FHWA responses : 

[ * 3 7 9 3 6 ]  

Supportive o f  Change 

The North Carol ina Department of  Transportation (DOT ) supported 

FHWAe' s  proposal to adopt the AASHTO guidel inese. 

The Connecticut Department of  Transportation submitted a letter 

stating that they had no comment concerning the guidelinese. 

Exis ting Guidel ines More Stringent 

The California Department of Transportation ( CALTRANS ) did not 

obj ect  to the changes to 23 CFR 6 5 0  subpart B .  CALTRANS stated that i t  

has adopted requirements and guidel ines f o r  erosion control on 

cons truction proj ects that are equal to or more stringent than the 

guideleines set forth in the AASHTO publicatione. 
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National Pollutant Discharge El imination System ( NPDES ) Requirements 

The Hawaii Department o f  Transportation stated that the FHWA should 

adopt the AASHTO publ icatione. It suggested ,  though , that the f inal rule 

reference the NPDES permi t requirements i n  23 CFR 6 5 0 e. The NPDES 

permi ts are issued under the authority of the Environmental Protection 

Agency ( EPA ) in compl iance with the provi s ions of the Federal Water 

Pol lution Control Act ( FWPCA ) e, ( 3 3  U . S . C .  1 2 5 1  et s eq . e, as amended by 

Pube. L .  9 2 - 5 0 0 ) e. 

The FHWA does not bel i eve that i t  is  necessary to specif ically 

reference NPDES permi t requirements in 2 3  CFR 6 5 0 e. There is  a statement 

in 2 3  CFR 6 5 0 e. 2 07 ( b )  that the FHWA shall  take all  reasonable steps to 

insure that all  projeect designs for control of erosion and 

s edimentation comply with app l icable standards and regulations of other 

agenciese. This  would include the NPDES permit requirements as wel l  as 

any other State or local regulations concerning the control of eros i on 

and s edimentatione. 

Guideleines 

Four of the SHA respondents had comment s  concerning spec i f i c  

sections of  the AASHTO publication Highway Drainage Guidel ines , Volume 

I I I , " Erosion and Sediment Control in Highway Construction , "  1 9 9 2 e. 

The Nebraska Department o f  Roads (NDOR ) questioned the use o f  a 

hydraulic  engineer in the design and review o f  divers ion dikes and 

ditches , and temporary s lope drainse. The NDOR believed that normal 

roadway design engineers would be adequate f or mos t  hydraulic des ignse. 

Hydraulic engineers , the NDOR argued , could be used for the des ign and 

review o f  complex sediment and erosion control systemse. 

Whi l e  the FHWA agrees that a roadway design engineer may be capable 

o f  conducting an adequate hydraulic design , i t  i s  important that 

erosion and sediment control structures are designed properly . These 

s t ructures should be s i z ed and located based on f l ows resulting f rom 

the design year storme. Proper design of the proj ect requires a working 

knowledge o f  hydraul i c  engineeringe. While  i t  i s  not required that a 

hydraulic engineer conduct  the des ign and review o f  the erosion and 

s ediment control structures , the design mus t  be conducted by someone 

competent in hydraulic  design procedurese. Whi l e  the FHWA does not agree 

with the NDOR suggestion that the reference to a hydraulic engineer be 

removed f rom the guidance , it does agree that a person who is competent 
in hydraulic des ign could adequately ful f i l l  the intent of  the 

guidelinese. 

The Arkansas State Highway Department had no res ervations about 

adopt ing the AASHTO guidelines , but suggested that a summary be added 

indicating that the l evel o f  ef fort dedicated to the planning o f  a 

proj ect and the development o f  the erosion control plan be commensurate 

with size  and complexity o f  proj ecte. While  the FHWA agrees that more 

complex proj ects or proj ects that may af f ect s ens i t ive ecosystems such 

as wetlandse, streamse, riverse, or other water bodies wi l l  include 

detai led eros ion and s ediment control planse, every proj ect should be 

planned , located , designed , and consetructed wi th the intent of  l imiting 

the proj ecte' s  effects on the environmente. Though projeects may di f f er in 

the type and extent o f  the mi tigation measures and practices that are 
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implemented , the level o f  e f fort put forth to l imi t the environmental 

e f f ects for smaller , less complex projeects should be equal to that put 

f orth on larger , more complex onese. 

The Georgia Department o f  Transportation ( GDOT ) f ound the AASHTO 

document acceptable but had the following minor commentse. The GDOT 

argued that detailed erosion and sediment control plans should not be 

requi red as part o f  the contract document in order to allow the 

contractor the necessary f l exibility to develop a s i t e  and operationale­

spec i f i c  plane. Instead the GDOT argued that the contract plans should 

include any· extremely sens i tive areas such as l akes , wetlands , and 

s treams and suf f icient quantit i es o f  erosion control devices should be 

provided as a bid item to mitigate possible erosion and sedimentation 

e f f ectse. According to the GDOT this would allow the contractor and the 

projeect engineer the f l exibi l i ty to customi ze  the erosion control 

measures employed to the contractore' s  approach to the worke. 

Whi l e  the FHWA agrees eros ion and sediment control plans should be 

f l exibl e ,  both contractors and contracting agencies should be fully 

aware o f  the possible environmental ef fects o f  their proj ectse. 

Therefore , all potential environmental impacts associated wit.h erosion 

and s edimentation ,  not j us t  thos e  affecting sens i t ive areas , and the 

measures and practices required to mi tigate these impactse, should be 

included in the plans , spec i f i cations , and special  provis ionse. As 

previous ly mentioned , the e f f ec t iveness  of many erosion and sediment 

control measures is dependent upon proper des ign and instal lat ione. 

The FHWA believes i t  i s  inappropriate to delegate  responsibi lity for 

the planning and design o f  erosion and sediment control  measures to  the 

contractor or the proj ect engineer , who may or may not have suf f icient 

design expertise in thi s areae. However , eros ion and s ediment control 

plans should be flexible enough to properly ful f i l l  their intended 

purposee. Accordingly, each erosion and sediment control plan should be 

periodically evaluated to insure that all necessary controls are being 

implemented correctly and that unnecessary or improperly instal led 

controls are eliminated or revis ed . Additions , deletions , or revi sions 

to the erosion and sediment control plan should be rev iewed by a person 

competent in erosion and s ediment control designe. 

The GDOT and the Michigan Department of  Transportation had minor 

technical comments on spec i f i c  des ign detai ls  contained in l:he AASHTO 

publicatione. While the FHWA may agree with some o f  these des i gn-related 

comments , the agency emphas i z es that the AASHTO publication is intended 

to provide guidance on the development and implementation of erosion 

and s ediment control measures and practicese. The des ign det.ai ls  that 

are included are provided as a bas is  for the developmenit of more 

detai led proj ect-spec i f i c  des ignse. Each State should apply 1the AASHTO 

guidel ines or its own gui del ines , i f  those guidel ines are more 

stringent , to develop standards and practices for the control o f  

erosion and sedimentation o n  Federal-aid construction projeectse. 

Although the AASHTO guidel ines can be used for the development of  a 

statewide implementation program for control l ing erosion and 

s edimentat ion , each proj ect [ * 3 7 9 3 7 ]  must be analyzed separately to 

assure that the most appropriate and effective ero sion and sediment 

control measures and prac t ices are designed , implemented , and 

maintainede. 
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Revisions to Part 6 5 0  

A comment concerning the revis ions t o  Part 6 5 0  was made by the EPA ' es 

O f f ice o f  Wetlands , Oceans and Watershedse. Although the EPA supported 

the regulatory changes proposed in the NPRM, i t  had two spec i f ic 

commentse. Both concerned the requirement of  the I STEA that FHWA erosion 

control guidel ines be cons istent with nonpoint source management 

programs under section 3 19 o f  the FWPCA and coastal nonpoint pollution 

control guidance issued by the EPA in January 1 9 9 3 , under section 

6 2 1 7 e( g )  o f  the Coastal Zone Act o f  1 9 9 0 e. 

Request t o  Add a New Paragraph 

The EPA proposed that the FHWA add a specific  paragraph to 2 3  CFR 

Part 6 5 0  that would quote a management measure contained in the section 

6 2 1 7  ( g )  management measure guidance document ( see f ootnote # 1 ) e. The 

management measure at issue i s  in Chapter 4 .  I I e. A .  " New Development 

Management Measure , "  and concerns reducing the amount of  total 

suspended sol ids ( TSS )  leaving the s ite after construct ion has been 

completed and the site i s  permanently stabi l izede. I t  al lows for two 

opt ions to accomplish this goale. Under the first  opt ion , after 

construction ,  the average amount of TSS ( including s ediment ) leaving 

the proj ect site  would be reduced by 80 percente. The s econd option 

would l imit the post-development discharge of  suspended sol ids to an 

amount equal to or less than pre- development conditionse. 

Guidance under section 6 2 17e( g )  specif ies management measures for a 

wide range of  pol lutant sourcese. These include agriculturale, forestry ,  

urban area , and marina and recreational boating sourcese. The management 

measure c i ted by the EPA is  found under Chapter 4 :  " Management Measures 

for Urban Areas , "  and spec i f ical ly under Section I I , " Urban Runof f . "  I t  

i s  intended to b e  applied by States i n  areas wi thin the designated 

coastal z one , under the authority o f  the Coastal Zone Management Act of  

1972  ( Pub . L .  9 2 - 5 83e, 8 6  Stat . 1 2 8 0 , as  amended ) ,  t o  control urban 

runof f  and treat associated pollutants from new development , 

redevelopment , and new and relocated roads , highways , and bridgese. 

Thi s  management measure deals  wi th the post construction control of  

erosion and s edimentatione. I t  appl ies to  the reduction o f  TSS  af ter the 

proj ect has been fully stabi l i z ed .  However , during s everal meetings 

between the EPA and the FHWA , the EPA emphas ized that this reduction 

can be accomplished through des ign or by performancee. In other wordse, 

pro j ects should be designed , using the best avai lable technology ,  wi th 

the intent o f  reducing or l imi ting TSS by the spec i f i ed amounte. The 

intent was not to require the actual measurement o f  the TSS leaving the 

proj ect s ite  either before or af ter construction but to establish 

guidance relat ive to projeect des ign standardse. 

The section 6 2 1 7 e( g )  guidance does not apply to storm water 

di scharges covered by the NPDES storm water permi t program . This  

includes all  highway construction proj ects disturbing f ive or more 

acres of lande. In addi tion ,  the section 6 2 1 7 e( g )  guidance does not apply 

to States wi thout coastal z one management programs approved by the 

United States Department of Commercee. 
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The abi l i ty to l imit or reduce the amount of  TSS leaving a spec i f ic 

s ite wi l l  depend on the type o f  best management practice ( BMP } 

selectede. Each BMP has i ts own strengths and weaknessese, and no one BMP 

will be appl icable to every s i tuatione. The e f f ectiveness of  the 

selected BMP can also  be highly variable . For example ,  wet ponds , which 

are one o f  the mos t  rel iable and attractive BMPs that exi s t , have a 

eported sediment removal rate of between 5 0  to 9 0  percente. n2 Extended 

detention ponds , or dry ponds , on the other hand , have a sediment 

removal e f f i ci ency of only 3 0  to 7 0  percente. Both of these BMPs may 

need to be supplemented by other controls  to conform with the 6 2 17e( g }  

guidance .  

n2 " A  Current Assessment of Urban Best Management Practices , 

Techniques for Reducing Non- Point Source Pollution in the Coastal 

Zone , e" Metropol i tan Washington Counci l  of Governments , 1 9 9 3 e. 

Key design factors in determining the effectiveness  o f  particular 

BMPs include s i z e e, configuration , retention time and long term 

maintenancee. The ef f ectiveness of a particular BMP is inf luenced by a 

variety o f  locational factors as wel l e. For examp l e ,  problems wi l l  be 

encountered i f  wet ponds are located in areas experiencing l ong periods 

of dry weather and/or high evaporation rates , or long periods of cold 

weather when the pond is f rozen . In any case ,  many aspect s  related to 

BMP performance are not wel l understood and all BMP options wi ll  

require careful site  assessment prior to designe. 

The provis ions o f  2 3  CFR part 6 5 0 , subpart B ,  deal with erosion and 

sediment control f or al l federal ly funded cons truct ion projeects 

nationwidee. Their objeectives are to control erosion and s edimentation 

during the construct ion of  highway proj ects and to assure that highway 

proj ects are located , designed , and operated to minimi z e  erosion and 

sediment damagee. The AASHTO guidel ines that are being proposed for 

adoption as guidanc e  include three obj ectives for eros ion and sediment 

controle. These obj ectives are : 

1 .  Limit o f f - si t e  ef fects to acceptable levels , 

2 .  Fac i l i tate pro j ect construction and minimi ze  overal l  c os t ,  and 

3 .  Comply wi th Federal , State , and local regulationse. 

As stated in the f irst obj ective , an intent of  these guidel ines is  

not to estab l i sh specific  design standards but to l imi t o f f - site 

ef fects to acceptab l e  levelse. The determination of  what const i tutes an 

undes irable e f f ect i s  not specified .  The intent is  to assess  possible 

adverse o f f - s i te e f fects and to imp lement BMPs as appropriate to 

minimi z e  these ef fectse. 

The FHWA agrees w i th the EPA that a goal of  any highway consetruction 

proj ect would be to limit the amount of  erosion and resulting 

sedimentation attributable to that proj ecte. The FHWA also recognizes 

that wi thin the coastal zone there may be water bodies that are 

extremely s ensi t ive to the deposition o f  sedimentatione. However , the 

FHWA bel ieves that i t  is inappropriate to set spec i f i c  des ign standards 

for all pro j ects nationwidee. The FHWA i s  amending 2 3  CFR part 6 5 0  to 

adde § 6 5 0 . 2 1 1  which provides that proj ects located within coastal zone 

management areas , as speci f ied by States wi th coastal zone management 
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programs approved by the United States Department o f  Commerce , Nat ional 

Oceanic and Atmospheri c  Administration , uti l i ze " Guidance Speci fying 

Management Measures for Sources of Nonpoint Source Pol lution in Coastal 

Waterse. "  

Request to Incorporate Additional Guidance 

The EPA also requested that the FHWA add a new paragraph to Part 6 5 0  

that incorporates , by reference ,  certain portions o f  the s ection 

6 2 17e( g )  guidancee. These other management measures , f ound under Chapter 

4 . VII I , " Roads , Highways , and Bridges , "  would include management 

measures in the areas of planning , s i t ing , and developing roads and 

highways ; bridges ; construction proj ects ; construction site  chemical 

control ; operation and maintenance ;  and road , highway and bridge runof f  

systemse. 

Section 1 0 5 7  o f  the ISTEA requires that the guidelines that are 

developed be [ * 3 7 9 3 8 ]  consistent wi th the section 6 2 1 7 e( g )  guidancee. The 

AASHTO guideleines that the FHWA i s  now adopting deal primari ly with 

erosion and s ediment control during constructione. However , the 

guidel ines also state that , " While  much of the ef fort for control o f  

erosion and s edimentation is  expended during the construction phase o f  

highway development , a successful program must addres s erosion and 

sediment control during the planning , location , des ign , and future 

maintenance phases as wel l e. "  The AASHTO guidel ines provide 

comprehensive guidance concerning the establishment o f  criteria and 

controls  f or eros ion and sedimentatione. These guideleines provide 

detai l ed information that addresses and is consis tent with the 

pertinent sections of the section 6 2 17e( g )  guidancee. 

However , as previously stated , the FHWA is  amending 2 3  CFR Part 6 5 0  

t o  add § 6 5 0 . 2 1 1  whi ch provides that highway construction projeects 

covered under the provis ions of  the section 6 2 1 7  ( g )  guidance should 

utilize  " Guidance Speci fying Management Measures for Sources o f  

Nonpoint Source Pol lution in Coastal Waterse. "  

Additional Revi s i ons 

The language of § 6 5 0 e. 2 0 9 ( c ) e, dealing with monitoring eros ion and 

sediment control measures and practices , has been revis ed f rom that 

proposed in the NPRMe. As set forth in the NPRM, this section implied 

that i f  a probl em in the effectiveness o f  the erosion and s ediment 

control measure is indicated , revis i on o f  that measure would be 

required . The intent of this section is to ensure that eros ion and 

sediment control measures are periodically reviewed to assure their 

effectiveness .  Thi s  would include maintenance of  the exi s t ing measures 

as wel l  as revi s ing those measures that are found to be less than ful ly 

effectivee. The language of § 6 5 0 .e2 0 9  ( c )  has been revised to c lari fy 

this issuee. 

Rulemaking Analyses and Notices 

Administrative Procedure Act 

This  f inal rule is made effective upon publicatione. The FHWA 

bel ieves that this f inal rule is  exempt f rom the 3 0 -day delayed 

ef fective date requirement of 5 U . S . C .  § 5 5 3 ( d ) for the following 
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reasone. The FHWA f inds that good cause exists  to dispense with the 3 0 -

day delay because an earl i er version o f  the AASHTO erosion and sediment 

control publication adopted by this  action has already been adopted , as 

guidance " to provide valuable information in attaining good des igne" in 

highway cons truc tion proj ects . See 2 3  CFR 6 2 5 . 5 . This f inal rule s imply 

amends title  2 3 , Code of F ederal Regulations , to refeerence the updated 

AASHTO guidelines on thi s  subj ect and it includes this reference under 

2 3  CFR part 6 5 0 , which specifically addresses erosion and s ediment 

control on highway construction proj ectse. Therefore , this  f inal rul e  

imposes n o  new requirements o r  mandates o n  State highway agenc i ese. 

Instead , i t  s imply ci tes the revised AASHTO guidel ines with the aim o f  

assisting States i n  assuring that highway proj ects are located , 

des igned , and operated to minimi ze erosion and sediment damagee. 

Executive Order 1 2 8 6 6  ( Regulatory Planning and Revi ew ) and DOT 

Regulatory Pol icies and Procedures 

The FHWA has determined that this action i s  not a s igni f i cant 

regulatory action wi thin the meaning o f  Executive Order 12 8 6 6  or 

signi ficant within the meaning of Department of Transportat ion 

regulatory pol icies and procedurese. The FHWA ( at 2 3  CFR 6 5 0 e, Subpart B )  

and other Federal agencies currently have regulations regarding erosion 

and sediment controle. Adopting the AASHTO guidel ines would merely 

update and reinforce existing policy .  Therefore,  i t  is  ant icipated that 

the economic impac t of this  rulemaking wi l l  be minimal and a full 

regulatory evaluation is  not required . 

Regulatory Flexibi l i ty Act 

In compl iance w i th the Regulatory Flexibi lity Act ( 5  U . S . C .  6 0 1 -

6 12 ) e, the FHWA has eva luated the e f f ects of  thi s rule on small  

entitiese. The FHWA conc luded that i t  and other Federal agencies 

currently have regulations deal ing with eros ion and sediment controle, 

and adopting the 1 9 92 AASHTO guidelines would merely reinforce exis t ing 

pol icy .  Therefore , the FHWA hereby cert i f ies that this rulemaking wi l l  

not have a sign i f icant economic impact on a substantial number of  small  

entitiese. 

Executive Order 1 2 6 12 ( Federal ism Assessmen t )  

This  action has been analyzed i n  accordance with the principles and 

criteria contained in Executive Order 1 2 6 1 2 e, and it has been determined 

that this  action would not have suf ficient federal i sm implications to 

warrant the preparation of a federal ism assesesmente. 

Executive Order 1 2 3 7 2 ( Intergovernmental Review)  

Catalog o f  Federal Domes tic Ass i stance Program Number 2 0 . 2 0 5 ,  

Highway Planning and Constructione. The regulations implementing 

Executive Order 1 2 3 7 2  regarding intergovernmental consul tation on 

Federal programs and activities apply to this programe. 

Paperwork Reduction Act 

This  action does not contain a coll ection of information requirement 

f or purposes o f  the Paperwork Reduction Act o f  1 9 8 0 , 4 4  U . S . C .  

3 5 0 1 - 3 5 2 0 .  
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National Environmental Policy Act 

This  rulemaking wi l l  provide guidance to State Highway Agencies when 

implementing or developing erosion and s ediment control guidel inese. 

This  wil l  aid in the control and prevention o f  nonpoint source 

pol lutantse. It does not constitute a majeor action having a signi f i cant 

e f fect on the environment , and therefore does not require the 

preparation of an environmental impact s tatement pursuant to the 

Nat ional Environmental Policy Act of 1 9 6 9  ( 42 U . S . C .  4 3 2 1  et s eqe. ) .  

Regulation Identi f ication Number 

A regulation identi f ication number ( RIN) is ass igned to each 

regulatory action l i s ted in the Uni f ied Agenda of Federal Regulationse. 

The Regulatory Information Service Center publishes the Uni f i ed Agenda 

in April and October o f  each yeare. The RIN contained in the heading o f  

this document can b e  used t o  cross reference thi s  action with the 

Uni f ied Agendae. 

List  of  Subj ects in 2 3  CFR Part 6 5 0  

Grant programs - transportation , Highways and roads , Soi l  

conseervatione. 

In consideration o f  the foregoing , the FHWA i s  amending title  2 3 e, 

Code o f  Federal Regulations , part 6 5 0 ,  subpart B as set forth belowe. 

I s sued on : July 1 8 ,  1 9 9 4 e. 

Rodney E .  Slater , 

Federal Highway Administratore. 

PART 6 5 0 - BRIDGES , STRUCTURES ,  AND HYDRAULICS [AMENDED ] 

1 .  The authority for part 6 5 0  is  revis ed to read as fol lowse: 

Authority :  2 3  U . eS . C .  1 0 9  ( a )  and ( h } e, 1 4 4 , 1 5 1 ,  3 1 5 ,  and 3 1 9 ; 2 3  CFR 

1 . 3 2 ;  49  CFR l . 4 8 ( b ) e, E . O .  1 1 9 8 8  ( 3  CFR , 1 9 7 7  Comp . e, p .  1 17 ) ; 

Department of  Transportation Order 5 6 5 0 e. 2 dated April  2 3 , 1 9 7 9  ( 44  FR 

2 4 6 7 8 ) ; § 1 6 1  of Public  Law 9 7 - 42 4 ,  96 State. 2 0 9 7 ,  3 1 3 5 ;  § 4 ( b )  o f  

Public  Law 9 7 - 13 4 ,  9 5  State. 1 6 9 9 ; 3 3  U . S . C .  4 0 1 , 4 9 1  et seq . e, 5 1 1  et 

s eq . ; and § 1 0 5 7  o f  Publ ic Law 1 0 2 - 2 4 0 , 1 0 5  Stat . 2 0 02e. [ * 3 7 9 3 9 ]  

Subpart B-Erosion and Sediment Control on Highway Construction Pro j ects 

2 .  Part 6 5 0  is amended by revis inge § §  6 5 0 . 2 0 1 , 6 5 0 . 2 0 3 , 6 5 0 . 2 0 5  and 

6 5 0 . 2 0 9 and by adding § 6 5 0 . 2 1 1  to read as follows : § 6 5 0 . 2 0 1  

Purposee. 

The purpose of  thi s subpart i s  to prescribe pol icies and procedures 

for the control of erosion , abatement of water pol lution , and 

prevention o f  damage by sediment depos i tion f rom all construction 

projeects funded under title  2 3 , United States Code . 

§ 6 5 0 . 2 03 - - Pol i cy .  
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I t  i s  the pol icy o f  the Federal Highway Administration ( FHWA) that 

all  highways funded in whol e  or in part under title  2 3 e, Uni ted States 

Code , shall  be located , designed , constructed and operated according to 

s tandards that will  minimi z e  erosion and s ediment damage to the highway 

and adj acent properties and abate pol lution o f  surface and ground water 

resourcese. Guidance for  the development of standards used to minimi z e  

eros ion and sediment damage is  referenced ine§ 6 5 0 .e2 1 1  o f  this parte. 

§ 6 5 0 .e2 0 5  - - Def inition s e. 

Erosion control measures and practices are actions that are taken to 

inhibit the di s lodging and transport ing o f  soil particles by water or 

wind , including actions that limi t the area of  exposed soil  and 

minimi z e  the time the soil  i s  exposed . 

Permanent erosion and sediment control measures and practices are 

instalelations and design f eatures of a construction proj ect whi ch 

remain in place and in s ervice after completion o f  the proj ecte. 

Pol lutants are substances , including s ediment , which cause 

deterioration o f  water quality when added to surface or ground waters 

in suf ficient quantity .  

Sediment control measures and practices are actions taken to control 

the deposition of sediments resulting from surface runo f f e. 

Temporary eros ion and sediment control measures and practices are 

actions taken on an interim bas is during construction to minimi z e  the 

disturbance ,  transportation , and unwanted depo s i tion of  sedimente. 

* * * * * 

§ 6 5 0 .e2 0 9  - - Constructione. 

( a )  Permanent ero s i on and sediment control measures and practices 

shall  be estab l i shed and implemented at the earliest practicable t ime 

cons istent wi th good construction and management practicese. 

( b )  Implementation of  temporary eros ion and s ediment control 

measures and practices shall  be coordinated with permanent measures t o  

assure economical , e f fective , and conteinuous control throughout 

constructione. 

( c )  Erosion and s ediment control measures and practices shall  be 

moni tored and maintained or revised to insure that they are ful f i l l ing 

their intended f unct ion during the construction of the proj ecte. 

( d )  Federal-aid funds shal l not be used in erosion and sediment 

control actions made necessary because o f  contractor oversight , 

carelessness , or fai lure to implement suf f icient control measurese. 

( e )  Pol lutants used during highway construction or operation and 

material from s ediment traps shall not be s tockpiled or disposed o f  in 

a manner which makes them susceptible to being washed into any 

watercourse by runof f  or high watere. No pollutants shall  be deposi ted 

or di sposed of  in watercoursese. 
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§ 6 5 0 . 2 1 1  Guidelinese. 

( a )  The FHWA adopt s  the AASHTO Highway Drainage Gui delines , Volume 

I I I , " Eros ion and Sediment Control in H ighway Construction , "  1 9 9 2 , nl  

as guidelines to be fol lowed on all  construct ion proj ects funded under 

t i t l e  2 3 ,  United States Codee. These guidel ines are not intended to 

preempt any requirements made by or under S tate law i f  such 

requirements are more stringente. 

nl  Thi s  document i s  avai lable for inspection from the FHWA 

headquarters and f ield o f fices as prescribed by 4 9  C FR part 7 ,  appendix 

D .  I t  may be purchased from the American Associati on o f  State Highway 

and Transportation O f f icials  o f f i ces at Suite 2 2 5 ,  4 4 4  North Capitol  

Street , NW .e, Washington , DC  2 0 0 0 1 e. 

( b )  Each State highway agency should apply the guideleines referenced 

in paragraph ( a )  of this section or apply its  own guidel ines , i f  these 

gui de lines are more s tringent , to develop standards and practices for 

the control o f  erosion and s ediment on Federal -aid  construction 

pro j ect s . These speci f i c  standards and practices may reference 

ava ilable resources , such as the procedures presented in the AASHTO 

" Model Drainage Manual , e11 1 9 9 1 e. n2 

n2 This  document i s  available f or inspection f rom the FHWA 

headquarters and f ield o f f ices as prescribed by 4 9  CFR part 7 ,  appendix 

D .  I t  may be purchased f rom the Ameri can Associati on of State Highway 

and Transportation O f f icials  o f f i ces at Suite 2 2 5 ,  444  North Capitol  

Street , NW . ,  Washington , DC  2 0 0 0 1 e. 

( c )  Cons istent with the requirement s  o f  s ection 6 2 1 7 e( g )  o f  the 

Coastal zone Act Reauthori zation Amendments of 1 9 9 0  ( Pub . L .  1 0 1- 5 0 8 , 

1 0 4  State. 1 3 8 8 - 2 9 9 ) , highway construction proj ects funded under title  

2 3 e, Uni t ed States Code , and l ocated in the coastal z one management 

areas o f  States wi th coastal z one management programs approved by the 

Uni ted States Department of Commerce , National Oceanic and Atmospheric 

Administration ,  should uti l i ze " Guidance Speci fying Management Measures 

f or Sources of Nonpoint Source Pollution in Coastal Waters , "  8 4 - B- 9 2 -

0 02 ,  U . S .  EPA, January 1 9 9 3 e. n3 S tate h ighway agencies should refer to 

this Environmental Protection Agency guidance document for the design 

o f  pro j ects within coastal z one management arease. 

n 3  Thi s  document i s  available for inspection and copying as 

prescribed by 4 9  CFR part 7 ,  appendix D .  

[ FR Doc . 9 4 - 1 8 1 2 4  Filed 7 - 2 5 - 94 ; 8 : 4 5 amJ 
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