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Introduction/Overview

2.7. Timing and Duration

OPRD is seeking an ITP for a 25-year duration. Should the species still be listed
after the term of the permit, OPRD will meet with the FWS to review the terms of the
permit and the HCP to determine if additional or different conservation measures
would be required to extend the permit term.

2.8. Public Review

A steering committee was formed consisting of representatives from Federal, State,
and local governments, tribes, recreation interests, birding and environmental
interests, and several interested citizens. The steering committee met approximately
six times during development of the draft HCP. Four sets of public meetings were
held at several coastal and inland communities to allow for public comment on the
development of the HCP and the Ocean Shore Management Plan. A Record of
Public Involvement is provided in Appendix C. Opportunity to comment on the draft
HCP was also provided during the public comment period, which was held from
November 5, 2007 through January 4, 2008. Comments were also accepted during
an extended public comment period from February 26, 2008, to March 12, 2008.

2.9. Regulatory Background

A number of Federal and State laws regulate the types of activities that can occur on
the Ocean Shore in Oregon. These laws address protection of threatened or
endangered species (Federal and State law), and regulation of recreational activities
(State law) and development. A summary of laws that may affect OPRD’s
management activities is provided below.

2.9.1. Federal Endangered Species Act

The purpose of the Federal ESA is to conserve and recover listed species and the
ecosystems upon which those species depend. Pertinent sections of the ESA are
described below. Section 9 prohibits take of any listed animal species. Listing and
recovery provisions are addressed in Section 4, as well as the authority to designate
critical habitat. Under Section 7, Federal agency actions are required to be evaluated
to ensure that their actions will not jeopardize the continued existence of any
threatened or endangered species or result in the adverse destruction of critical
habitat. If a no jeopardy determination is made, the Federal agency may proceed
with their activity.

Section 10 addresses non-Federal landowners and land managers. Under Section 10,
non-Federal landowners and/or land managers who wish to conduct actions on their
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lands that may result in take of endangered or threatened species may obtain an ITP
from the FWS. As part of an application for an ITP, the applicant must submit a
HCP describing how the applicant will minimize and mitigate for the take of a listed
species or its habitat.

Section 9 — Take Prohibitions

Section 9 of the ESA prohibits take of any species listed under the ESA unless
otherwise authorized by specific regulation. Take, under the ESA, means “to harass,
harm, pursue, hunt, shoot, wound, Kill, trap, capture, or collect, or to attempt to
engage in such conduct.” Harm is defined to include significant habitat modification
or degradation that results in the killing or injury of wildlife by significantly
impairing essential behavioral patterns including breeding, feeding, or sheltering.
Harass is defined as an intentional or negligent act or omission that creates the
likelihood of injury to wildlife by annoying it to such an extent as to significantly
disrupt normal behavioral patterns, which include, but are not limited to, breeding,
feeding, or sheltering.

Section 4 - Listing, Recovery, and Critical Habitat

Listing — A species is listed in one of two categories, endangered or threatened,
depending on its status and the degree of threat it faces. A species is listed when it
has been determined to be endangered or threatened because of any of the following
factors:

= The present or threatened destruction, modification, or curtailment of habitat or range;
= Qver utilization for commercial, recreational, scientific, or educational purposes;

= Disease or predation;

» The inadequacy of existing regulatory mechanisms; or

= Other natural or humanmade factors affecting the species’ survival.
The Coastal population of snowy plover was listed as threatened in 1993.

Recovery — The ultimate goal of the ESA is to provide for species recovery so the
species no longer needs protection. The ESA provides for development of recovery
plans describing reasonable actions believed to be required to restore a species to
health. In 2001, the FWS published the Draft Recovery Plan (Fish and Wildlife
Service 2001a). The Final Recovery Plan was completed in November 2007 (Fish
and Wildlife Service 2007). Recovery plans are not binding, but merely provide
guidance on how to manage for recovery of the species. Information contained in the
Recovery Plan was used to develop new and/or revise existing conservation measures
in this HCP designed to conserve and protect the snowy plover. Thus, this HCP is
consistent with the Recovery Plan.
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Critical Habitat — The ESA provides for designation of critical habitat for listed
species, which includes biologically suitable habitat essential to the conservation of
the species, whether the habitat is currently occupied or not. Critical habitat
designations impact only Federal agency actions and federally funded or permitted
activities. These designations require Federal agencies to evaluate the impacts that
any activities they fund, permit, or carry out may have on listed species, and to
ensure that these activities are not likely to jeopardize the survival of the listed
species or adversely modify its critical habitat.

Critical habitat for the snowy plover was initially designated in December 1999 (Fish
and Wildlife Service 1999). In May 2003, a Federal judge determined that the FWS
needed to rewrite the critical habitat designation for snowy plovers because the
economic impacts had not been adequately addressed in the original designation. On
September 29, 2005, the FWS published a final rule to re-designate critical habitat
along the coasts of California, Oregon, and Washington (Fish and Wildlife Service
2005). A total of 32 areas (or units) covering 12,145 acres was designated critical
habitat along the coasts of California, Oregon, and Washington. Of the 32 critical
habitat units, seven are in Oregon, totaling 2,146 acres, nearly all of which are
occupied (table 2.2).

Table 2.2. Snowy Plover Critical Habitat Designated Along Oregon Coast

Critical Habitat Site Number Site Name County

OR-3 Bayocean Spit Tillamook

OR-7 Sutton*/Baker Beaches* Lane

OR-8A Siltcoos Breach* Lane and Douglas

OR-8B Siltcoos River Spit*/Dunes Douglas
Overlook*/Tahkenitch Creek Spit*

OR-8D Tenmile Creek Spit* Coos

OR-9 Coos Bay North Spit* Coos

OR-10A Bandon*/Floras Lake Coos and Curry

* Occupied by snowy plover

Section 7 - Interagency Consultation

Section 7 of the ESA requires all Federal agencies to carry out programs for the
conservation of federally listed species. Further, Federal agencies are required to
consult with the FWS to ensure that actions it carries out, funds, or permits will not
jeopardize listed species. Consultations result in the FWS evaluating the effects of
the action on the listed species in a Biological Opinion (BO). In cases where FWS
believes the proposed actions will jeopardize the species, it is required to offer
reasonable and prudent alternatives in the BO to modify the action that will allow the
project to continue while avoiding harm to the species. For Section 10 take permits

221 July 2008



Habitat Conservation Plan for the Western Snowy Plover

(see below), the FWS must consult with itself on its permitting action. Thus, FWS
will write a BO for their action of issuing an ITP to OPRD.

Section 10 — Take Authorization Permits

Incidental Take — Section 10(a)(1)(B) provides for the issuance of permits to take a
listed species when such take is “incidental to, and not the purpose of, carrying out an
otherwise lawful activity.” Applicants are required to prepare an HCP that, in brief,
specifies the effects of the anticipated take, steps to minimize and mitigate those
effects, funding that will be available to implement these steps, and alternative
actions that were considered and the reasons they were not selected.

2.9.2. Migratory Bird Treaty Act

Under the Migratory Bird Treaty Act of 1918 (16 U.S.C. 703-712) (MBTA), as
amended, pursuing, hunting, shooting, wounding, killing, trapping, capturing, or
collecting a migratory bird, its nest or eggs without a permit from FWS is prohibited.
Snowy plovers are, thus, also protected under the MBTA. The FWS has a policy of
allowing an ITP to serve as a Special Purpose Permit under 50 CFR 21.27 for the
take of listed, migratory birds that are addressed in an HCP (Fish and Wildlife
Service 1996). The FWS has determined that any take authorized by the ITP will not
be in violation of the MBTA.

2.9.3. Clean Water Act

Section 401

Section 401 of the Clean Water Act (CWA) requires Federal agencies to ensure that
their proposed actions, including issuance of a permit, do not violate State water
quality standards. In Oregon, the Oregon Department of Environmental Quality
(DEQ) is responsible for determining if an action meets State water quality standards
and is eligible for water quality certification. Consideration of a Section 404 permit
(see below) is an action that requires evaluation for water quality certification. If the
proposed action may affect surface water quality, authorization would have to be
obtained from DEQ prior to authorization or implementation of the covered
activities.

Section 404

The U.S. Army Corps of Engineers (Corps) requires project applicants to obtain a
CWA Section 404 permit if a proposed action would result in the discharge of
dredged or fill material into waters of the United States, including wetlands. If the
proposed HCP would result in the placement of fill in waters of the United States,
authorization would have to be obtained from the Corps prior to authorization or
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implementation of a covered activity. This could apply to habitat restoration projects
where dune sands are pushed back into the ocean.

2.9.4. National Environmental Policy Act

The National Environmental Policy Act (NEPA) is one of the primary laws
governing the environmental protection process. It is a decision-making requirement
that applies to proposals for Federal actions. The Council on Environmental Quality
(CEQ) regulations defines, major Federal action as those actions with, “effects that
may be major and which are potentially subject to Federal control and
responsibility,” including, “projects and programs entirely or partly financed,
assisted, conducted, regulated, or approved by Federal agencies.”

NEPA states that any Federal agency undertaking a major Federal action likely to
significantly affect the human environment must prepare an Environmental Impact
Statement (EIS). An EIS must provide a detailed statement of the environmental
impacts of the action, possible alternatives, and measures to mitigate adverse effects
of the proposed actions. While NEPA does not mandate any particular result, it
requires the agency to follow particular procedures in its decision-making process.
The purpose of these procedures is to ensure the agency has before it the best
possible information to make an “intelligent, optimally beneficial decision” and to
ensure the public is fully apprised of any environmental risks that may be associated
with the preferred action.

Issuance of an ITP under ESA Section 10(a)(1)(B) is a Federal action subject to
NEPA compliance. Although ESA and NEPA requirements overlap considerably,
the scope of NEPA goes beyond that of the ESA by considering the impacts of a
Federal action not only on fish and wildlife resources, but also on other resources
such as water quality, air quality, and cultural resources. The EIS process culminates
in issuance of a Record of Decision (ROD). The ROD documents the alternative
selected for implementation, as well as any conditions that may be required, and
summarizes the impacts expected to result from the action.

2.9.5. Coastal Zone Management Act

The Federal Coastal Zone Management Act (CZMA) encourages states to voluntarily
preserve and protect resources along the nation’s coast. With an approved coastal
zone management plan, a State is authorized to ensure that development within its
designated coastal zone is consistent with that plan. In addition, under the Federal
consistency provisions of the CZMA,, a State is also afforded the opportunity to
review Federal actions, inside or outside of the coastal zone, which may affect coastal
resources to ensure that those actions are consistent with the approved plan.

The Oregon Coastal Management Program is implemented by the Oregon
Department of Land and Conservation Development, in collaboration with local
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coastal jurisdictions (see “Statewide Land Use Planning Goals” below), and other
State agencies, including OPRD (under the Ocean Shore Law or Beach Bill) and the
Oregon Department of State Lands. Completion of an EIS and issuance of an ITP by
the FWS would constitute a Federal action subject to Federal consistency review
under the CZMA.

2.9.6. Oregon Endangered Species Act

Introduction

For a species to be listed as a threatened or endangered under the Oregon Endangered
Species Act (ORS 496.171 to 496.182), the Oregon Fish and Wildlife Commission
must determine that the natural reproductive potential of the species is in danger of
failure due to limited population numbers, disease, predation, or other natural or
human actions impacting its continued existence and, to the extent possible, assess
the relative impact of human actions. In addition, the commission must determine
that one or more of the following factors exist:

= Most populations are undergoing imminent or active deterioration of their range
or primary habitat.

= OQver-utilization for commercial, recreational, scientific, or educational purposes
is occurring or is likely to occur.

» EXxisting State or Federal programs or regulations are inadequate to protect the
species or its habitat.

In 1975 the Oregon Fish and Wildlife Commission administratively (not by rule)
listed the snowy plover as threatened statewide, along with a number of other species.
Reasons for listing the snowy plover at that time were low population estimates,
increasing human activities in known areas, coastal State park and private
development along beach and spit areas utilized by snowy plovers, and sand
stabilization by exotic plant species.

The snowy plover was first listed in 1989 under the new Oregon Endangered Species
Act by the Fish and Wildlife Commission as threatened statewide, and reaffirmed in
two subsequent 5-year reviews. This listing is for both the inland and coastal Oregon
populations.

Conservation Program

In 1994, the Oregon Fish and Wildlife Commission adopted a Western Snowy Plover
Conservation Program, which provides management recommendations for this
species under the Oregon Endangered Species Act. These recommendations include:

= Protect all existing snowy plover sites from negative impacts.
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= Monitor existing and potential impacts and direct damaging activities to
minimize their adverse impacts on snowy plovers.

= Maintain a long term monitoring program to track numbers, distribution, and
nesting success of snowy plovers.

= Maintain nest predator protection measures to maximize breeding success.

In 1995, The Nature Conservancy, at the request of the Oregon Department of Fish
and Wildlife, prepared draft site management plans for the following sites:

» Bayocean Spit,

= Sytton Beach,

= Siltcoos River,

= Tahkenitch North and South Spits,

= Tenmile South Spit and Estuary,

= Coos Bay North Spit,

= Bandon Beaches, and

= New River Mouth to Floras Lake/New River Overwash.

State law (ORS 496.182 [2] b) requires all State agencies to ensure that the actions on
lands owned or leased by the State are consistent with this Conservation Program.

Permits

State incidental take permits may be issued by the Oregon Department of Fish and
Wildlife for State-listed species that are not also federally listed. An ITP issued by
the FWS is recognized by the State as a waiver of any State protection requirements
(ORS 496.172 [4]).

Delisting

The Oregon Fish and Wildlife Commission may remove any wildlife species from
the threatened or endangered lists, or change the status of any species on the lists,
upon a determination that the species is no longer threatened or endangered

(ORS 496.176[2]). The status of each species is to be reviewed at least once every
5 years to determine whether verifiable scientific information exists to justify its
reclassification or removal from the lists (ORS 496.176[8]).

2.9.7. Oregon Statewide Land Use Planning Goals

The foundation of Oregon’s land use planning program is a set of 19 statewide
planning goals. The goals express the State's policies on land use and on related
topics, such as citizen involvement, housing, and natural resources. The statewide
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goals are achieved through local comprehensive planning and implementation
measures. State law requires each city and county to have a comprehensive plan and
the zoning and land-division ordinances needed to put the plan into effect. The local
comprehensive plans must be consistent with the statewide planning goals. Goals 17
and 18 apply to coastal land uses.

Oregon’s Goal 17 directs local, State, and Federal governments to conserve, protect,
and, where appropriate, develop, and/or restore the resources and benefits of all
coastal shore lands, recognizing their value for protection and maintenance of water
quality, fish and wildlife habitat, water-dependent uses, economic resources, and
recreation and aesthetics.

Oregon’s Goal 18 directs cities and counties to conserve, protect, and, where
appropriate, develop and/or restore the resources and benefits of coastal beach and
dune areas; and to reduce the hazard to human life and property from natural or
human-induced actions associated with these areas (Oregon Administrative Rules
[OAR] 660-015-0010[3]). Goal 18 clearly directs local governments to protect areas
of critical environmental concern, areas of scenic, scientific, or biological
importance, and areas with significant wildlife habitat.

2.9.8. Oregon Comprehensive Plans

The local comprehensive plan guides a community’s land use, conservation of
natural resources, economic development, and public services. Each plan has two
main components. One component contains a body of data and information called
the inventory, background report, or factual base, describing a community’s
resources and features. This component must address all of the topics specified in the
applicable statewide goals. The other component addresses policy. The policy
component of the plan sets forth the community’s long-range objectives and the
policies by which it intends to achieve them. The policy element of each
community’s plan is adopted by ordinance and has the force of law.

Each plan is accompanied by a set of implementing measures. The two most
common measures are zoning and land-division ordinances. Local plans may be
changed through plan amendments or periodic review. Plan amendments are smaller,
unscheduled adjustments to a plan. Periodic reviews are broad evaluations of an
entire plan that occur every 4 to 10 years. A plan may be modified extensively after
such a review.

Every city and county in Oregon has adopted such land-use controls. Prior to
conducting any habitat restoration work, OPRD would obtain a grading permit as
needed and would ensure that the proposed activities were consistent with city and
county zoning and plan policies.
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2.9.9. State Ocean Shore Rules

Beach Bill

In 1967, the Oregon Legislature enacted the Beach Bill to protect the right of
Oregonians to the free and uninterrupted use of the Ocean Shore from the Columbia
River on the north to the Oregon-California border on the south—approximately

362 miles (codified at ORS 390.610 — 390.770). This legislation established public
recreational easements on beaches seaward of the vegetation line, regardless of the
underlying ownership, and recognized (1) the public has acquired recreational rights
to the Ocean Shore by custom (over the years the public has made frequent and
uninterrupted use of the Ocean Shore); (2) the public interest to protect and preserve
the public rights and easements as a permanent part of Oregon’s recreational
resources, and (3) the public interest to do whatever is necessary to preserve and
protect scenic and recreational use of the Ocean Shore.

Oregon law gives the Oregon Parks and Recreation Commission complete
jurisdiction and authority over all park areas acquired by the State for recreation,
scenic, historic, natural, and cultural purposes (ORS 360.111), and the authority to
make regulations and provisions deemed necessary for use and administration of park
areas (ORS 390.124, ORS 390.660).

The right of public access is not a State constitutional right. Thus, the right of public
access is subject to regulation or adjustment by the State legislature through
legislation, or by OPRD pursuant to statutory authority.

Ocean Shore Permitting

The Beach Bill also authorized the State to “police, protect, and maintain the beach
and to regulate its use” (Oregon Laws 1967, ch. 601 §7). To that end, OPRD issues
permits for activities on the Ocean Shore, including the construction of shoreline
protective structures, beach access ways, dune grading and various removal and fill
activities, the routing of pipelines and cables beneath the Ocean Shore, and natural
product removal. OPRD also regulates vehicle use on beaches closed to driving,
beach salvage activities, and other activities conducted on the Ocean Shore.

Following passage of the Beach Bill in 1967, a survey of the coastline was made, and
a series of survey points connected by lines was established to approximate the actual
vegetation line. This line, now referred to as the Statutory Vegetation Line (SVL),
was delineated to define the upland boundary of the Ocean Shore, and OPRD’s
jurisdiction for Ocean Shore permits. The survey points were adopted into Oregon
Statute in 1969.
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In November 1999, a bill was passed by the legislature that combined OPRD’s Ocean
Shore permit jurisdiction with that of another agency with permitting responsibilities
on the Ocean Shore, the Oregon Department of State Lands. Senate Bill 11
streamlined Ocean Shore permits by eliminating the overlapping jurisdictions of
OPRD and the Oregon Department of State Lands and dual permit requirements.
This resulted in significant changes to OPRD’s jurisdiction for Ocean Shore permits.

Under Senate Bill 11, the upland boundary of the Ocean Shore “now extends to the
SVL or the line of established upland shore vegetation, whichever is farther inland.”
In cases where the SVL is located out on the sandy beach or seaward of an eroding
bluff, the upland Ocean Shore boundary is determined by locating the line of
established upland shore vegetation above the beach. A permit is required for
structures or alterations extending seaward of this line. In cases where land and
vegetation have accreted out over the SVL, the upland boundary of the Ocean Shore
continues to be the SVL, even when that line is landward of the actual line of
vegetation. Thus, the Ocean Shore is defined by statute as “the land lying between
extreme low tide of the Pacific Ocean and that statutory vegetation line...or the line
of established upland shore vegetation, whichever is further inland” (ORS 390-
605(2)). The actual vegetation lines do not include seasonal occurrences or isolated
patches of vegetation lying seaward of the actual (upland) vegetation line.
Illustrations of the OPRD’s jurisdiction are provided in figure 1.2.
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