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BALD EAGLE NESTING SITES;  KEY COMPONENTS; PROTECTION REQUIREMENTS; AND EXCEPTIONS
OAR 629-665-0220

(1)
For bald eagle nesting sites, the resource site is the active nest tree and all identified key components.


(a)
An active nest tree is one in which a bald eagle has nested in the past, and that the State Forester determines to be structurally capable of successful future use, whether or not the tree still contains a nest.

(b)
An active nest tree may fall down or may become structurally incapable of supporting a bald eagle nest site.  When this happens the nest resource site shall be considered active and shall be protected for an additional five (5) years only if the site contains suitable nesting sites.  In this case, if a nesting resource site is not used during this five-year period, the site shall be considered abandoned and no protection will be required.
(c)
The key components associated with a bald eagle nesting site are perching and fledgling trees, replacement nest trees, and a forested buffer around the nest tree.

RULE COMPLIANCE:
This rule is not subject to enforcement action.

ADMINISTRATION AND IMPLEMENTATION:
All attributes of the resource site, which includes the active nest tree and any identified key components, contribute to maintaining the productivity of the nesting territory, thereby requiring application of the protection requirements defined in OAR 629-665-0220(2).  An active nest tree is one in which a bald eagle has nested in the past and that is determined to be structurally capable of successful future use, whether or not the tree still contains a nest.  This is an important distinction from other specified resource site rules, such as the osprey and great blue heron, which require that evidence of nesting must have occurred within the recent past.  Bald eagles often construct more than one nest within a territory and vary use between them from year to year.  All bald eagle nests within a given territory require the specified protection requirements in OAR 629-665-0220, even though a nest may not be currently occupied or may not have been used for raising young for one or more years.

For the purposes of protection, an active nest tree is one which has known use, past or present, of a mated pair of bald eagles as indicated by observance of at least one of the following conditions:


1.  A bald eagle nest is observed in a tree; 


2.  An adult bald eagle is seen on the nest; 


3.  Either adult male or female carries prey to the nest; 


4.  Eggs or young are seen in the presence of one or both adults.

Determining if a tree has been used in the past for nesting is most difficult to ascertain when birds have not been directly observed using the site.  This determination may have to be made at times of the year when the birds are not present at the site, or when there has been no documented evidence of site use or specific observations in the past.  In these cases, the FPF must rely on professional judgment, following an on-site inspection, to determine whether the nest is one in which a bald eagle has nested in the past, and is structurally capable of successful future use.  

Bald eagle nests in Oregon are typically large, averaging five to eight feet in diameter and two to three feet deep.  Nests typically are within the top 20 feet of the tree, and a live branch usually covers the nest.  The tree selected for nesting characteristically is one of the largest in the stand, or is at least co-dominant with the overstory.  Nest trees usually provide an unobstructed view of an associated water body and often are in prominent locations on the topography.  Osprey nests are similar to bald eagle nests, but they are generally smaller, more rounded in appearance, and in most cases, are located directly on top of the nest tree.  The nests of bald and golden eagles are often similar, but several distinguishing characteristics are evident.  Unlike those of bald eagles, nests of golden eagles are often found near the edge of a stand next to a clearcut or opening, in trees below the overall canopy level, and not associated with water.  The ODFW and the department's fish and wildlife specialist are available to aid the FPF in making nest identification determinations.  

The presence of one bald eagle, or two adults seen together during the breeding season with no known nest, should not be recognized as sufficient evidence for an active nesting site.  However, it may suggest such activity in the general vicinity, and should be brought to the attention of the ODFW district wildlife biologist and/or wildlife diversity biologist.  Further investigation to collect additional information, such as observation periods from a vantage point(s) of the landscape, may be useful in verifying and confirming any such nesting activity.  

An active nest tree may fall down or become structurally incapable of supporting a bald eagle nest site.  When this happens the nesting resource site shall continue to be considered active and shall be protected for an additional five years only if the general area of the historic nest tree contains other suitable nesting sites.  If a nesting resource site is not used during this five-year period, then the site shall be considered “abandoned” and the protection requirements specified in OAR 629-665-0220 no longer apply.  It is important to keep in mind that “unoccupied” status must be substantiated in each of five consecutive breeding seasons after the point in time when the historic nest tree falls down or becomes structurally incapable of supporting a bald eagle nest to be considered “abandoned.”  The Oregon Cooperative Wildlife Research Unit (OCWRU) provides a useful source of information that documents and reports bald eagle nest locations and their history of use in Oregon.  Annual updates are distributed to each FPF after the field season each year, typically in October.

Key components associated with an active bald eagle nesting site are perching and fledging trees, replacement nest trees, and a forested buffer around the nest tree.  The rule does not define a minimum number of perching, fledging, and replacement nest trees that need to be retained.  The protection goal is to provide for the retention of trees necessary to avoid site abandonment or reduced site productivity.  The most accurate and reliable method of determining key components for a bald eagle nest site is to observe bald eagle use.  However, when actual observation is not possible, the decision must be based upon the best professional judgment of the ODFW biologist, the department's fish and wildlife specialist, and the FPF.   Their first priority should be to identify trees of suitable structure and function to serve as perching and fledging trees, replacement nest trees, and a forested buffer around the nest tree, in order to maintain the suitability of the site as bald eagle nesting habitat.  As a general guideline, at least 5 trees per acre within the protected resource site area should be identified to serve as replacement nest trees, and perching and fledging trees. 

Tree species does not seem to be as important as tree size, branch form, and location, although certain tree species meet nesting requirements more often than others.  Along the coast and lower Columbia River in Oregon, more than 70 percent of the nests are in Douglas-fir.  Approximately 80 percent of the nests in the Cascade Mountains and Klamath Basin are in ponderosa pine, with Douglas-fir utilized as a secondary species.  Growth forms of nest trees usually differ from the surrounding stand.  They tend to be taller, are of larger diameter, and often extend above the canopy.  In Oregon the average height and DBH of nest trees along the coast, in the Cascade Mountains, and in the Klamath Basin are 191 feet and 69 inches, 134 feet and 46 inches, and 124 feet and 41 inches, respectively.  These DBH values are between 113-150 percent greater than the average for surrounding stands.  Bald eagles prefer to nest, almost exclusively, in trees that are alive, with either broken or dead tops or living, intact tops.  Trees which fork or grow irregularly are preferred, as are trees with open structure allowing easy access to the nest.  Replacement nest trees should mimic these characteristics to the greatest extent possible.  

Certain trees adjacent to bald eagle nests are used habitually for perching or as nest access points by the adults, and may also function as fledging trees or pilot trees that nestlings use when they are learning to fly.  Important elements of perching sites include height and structure of the perch tree, occurrence on edges with proximity to open regions, and visual access to adjacent habitats.  Unlike nest trees, which usually are alive, perching and fledging trees often are snags or decadent live trees with exposed, strong, lateral branches high in the crown.  Presence of dead branches or an open branching pattern is important to allow access and a wide visual field for these large birds.  Perching and fledging trees should mimic these characteristics to the greatest extent possible

The purpose of the forested buffer around the nest tree is to maintain the physical suitability of the site as bald eagle nesting habitat and mitigate disturbance.  The forested buffer around the nest tree(s), perching and fledging trees, and replacement nest tree(s) functions in protecting them from damage, and also provides a visual screen from disturbing influences into the nest site.  The forested buffer around the nest tree should not be less than 330 feet from the nest.  However, the size and shape should be adjusted by the actual use of the area by bald eagles around the nest tree, topographic features, habitat type changes, stand density, susceptibility to windthrow, and proximity of disturbing influences.  In those situations where stand stocking levels are low or susceptibility to windthrow is high, a larger forested buffer may be needed to provide adequate protection.  As a general guideline, bald eagle nesting habitat should be managed to provide at least 50-60 trees greater than 11 inches DBH per acre.  West of the Cascades, 14-16 trees per acre should be more than 125 feet high, and 18-21 trees per acre should be 75-125 feet high.  East of the Cascades, 8-10 trees per acre should be greater than 100 feet high and 28-33 trees per acre should be 50-100 feet high.  

RELATED RULES AND STATUTES:

· OAR 629-600-0100 Definitions - (2) “Active resource site”

· OAR 629-600-0100 Definitions - (21) “Fledgling tree”
· OAR 629-600-0100 Definitions - (33) “Key components”
· OAR 629-600-0100 Definitions - (44) “Perch tree”
· OAR 629-600-0100 Definitions - (48) “Replacement tree”
· OAR 629-600-0100 Definitions - (49) “Resource site”
REFERENCES:
· Technical review: bald eagle; Oregon Department of Forestry; July 19, 1991

· Bald eagle nest locations and history of use in Oregon and the Washington portion of the Columbia River Recovery Zone; Oregon Cooperative Wildlife Research Unit, Oregon State University, Corvallis

· Bald eagle management guidelines for Oregon and Washington;  U.S. Fish and Wildlife Service, Portland, Oregon; 1981

· Management of Wildlife and Fish Habitat in Forests of Western Oregon and Washington - “Bald eagles”, p. 269-290; E. R. Brown, technical editor; U.S. Forest Service, Pacific Northwest Region, Portland, Oregon; Publication No. R6-F&WL-192-1985; 1985 
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(2)
The operator shall provide the following protection measures when operating within or near a bald eagle nesting site:


(a)
During and after forest operations, the resource site shall be retained and protected from damage.  The operation shall be designed to protect these trees from windthrow;


(b)
During the critical period of use, operations shall be designed and conducted to not disturb bald eagles using the resource site:

PRIVATE 
BALD EAGLE NESTING SITES; KEY COMPONENTS; PROTECTION REQUIREMENTS; AND EXCEPTIONS
OAR 629-665-0220 (continued)



(A)
Except as provided in paragraph (B) of this subsection, during the critical period of use, operations shall not be permitted within one-quarter (1/4) mile of the active nest tree or perch trees.  If the eagles have line-of-sight vision from these trees to the operation, the distance is one-half (1/2) mile.



(B)
If the State Forester determines through approval of a written plan that the operations will not cause the birds to flush from the trees identified in paragraph (A) of this section, then there is no conflict and the distance restrictions in paragraph (A) of this section may be modified.



(C)
The critical period of use is January 1 through August 31.  The specific critical period of use for individual nesting resource sites may be modified in writing by the State Forester depending upon the actual dates that bald eagles are present at the resource site and are susceptible to disturbance.

RULE COMPLIANCE:
This section is subject to enforcement action.

Compliance is obtained through an approved written plan before an operation commences when:

1. It is determined that the operation conflicts with protection of a bald eagle nesting site, or

2. If the proposed operation is within 300 feet of the nesting site.

Noncompliance occurs if:


1.
An operation is conducted without an approved structural exception that does not retain the active nest tree and associated key components, such as the perching and fledging trees, replacement nest trees, or forested buffer around the nest tree.


2.
An operation is conducted without an approved temporal exception and creates disturbances to bald eagles using the active nest tree or identified key components during the critical period of use.   The critical period of use is between January 1 and August 31.

Noncompliance is a violation and enforcement action should be taken.  Noncompliance generally causes damage.  Damage is caused by removal of the active nest tree and/or associated key components and disturbances that disrupt reproductive activities of eagles using the resource site.  Both types of actions may lead to resource site destruction, abandonment, or reduced productivity.  Damage usually can not be repaired.

If the operator has been notified of the requirement for a written plan, noncompliance is regarded as a written plan violation under OAR 629-665-0020.  However, if the operator has not been notified of the requirement for a written plan and the FPF determines that a conflict exists, then the FPF should issue a written statement to the operator.  The written statement should identify the conflicts, and direct the activity to cease within the operation area until approval of a written plan is obtained.  When the FPF determines that the operation does not conflict with protection of the active nest tree or any of its associated key components, and the operation is greater than 300 feet from the resource site, then the operation may proceed without a written plan.  However, OAR 629-605-0190 requires prior approval before operating.

ADMINISTRATION AND IMPLEMENTATION:
The goal of bald eagle nesting site protection is to avoid resource site abandonment or reduction in productivity.  This is done by maintaining the integrity of the resource site and avoiding disturbance during the critical period of use.  Rather than adopt rigid buffer requirements, the Board of Forestry chose to adopt key components in rule form and allow field personnel the flexibility to implement protection measures on a site-specific basis. 

When a landowner proposes an operation within ½ mile of a bald eagle nesting site, the site review process in OAR 629-665-0020 must be followed.  The landowner is responsible for designing and submitting a written plan that describes how the resource site’s active nest tree and key components will be protected.  The written plan should consider the role of physical features and human use patterns that are unique to the site, such as topography, past land use in the vicinity, remaining habitat, vulnerability to disturbance, and the behavior of particular eagles.  An approved written plan for a bald eagle nesting site must address how the key components are identified on the ground and state how these components will be protected during the operation.  It must also describe how the operation will prevent disturbance of bald eagles using the resource site during the critical period of use.

Protecting the active nest tree and its associated key components, including perching and fledging trees, replacement nest trees, and a forested buffer around the nest tree, from windthrow is the most difficult conflict to resolve.  The rules intend that, where necessary, the nest tree and key components shall be protected from windthrow.  The FPF, ODFW wildlife biologist, and the department's fish and wildlife specialist must come to agreement on what vegetation retention requirements are necessary to provide the resource site with adequate protection from wind.  In making this decision, local knowledge of windthrow potential and any site-specific signs of past windthrow must be taken into consideration.  Resource sites located in areas of high windthrow susceptibility may require methods to “feather” the outer edges of the buffer to reduce windthrow potential, or may require the retention of an area containing substantial numbers of adjacent trees.  It is important to understand that trees are left to perform a function, either to act as a key component of the site or to protect the key components from windthrow.

Disturbance is defined as those actions that may disrupt reproductive activities of bald eagles.  The breeding season is January 1 through August 31, but it can be revised based on local knowledge or current activities of eagle use.  The rule sets distances of ¼ mile between disturbance actions and the nest tree and perch trees; or ½ mile if the eagles have line-of-site vision from those trees to the particular disturbance.  Examples of forest management actions that are likely to cause disturbance include timber felling and bucking, any other chainsaw use, cable yarding, tractor and wheeled skidding systems, hauling, road construction, aerial chemical application, blasting, and burning.  Low level aircraft operations are also considered disturbance.
Examples of activities not classified as disturbance include: planting, surveying, pruning, manual brush cutting without chainsaws, ground application of chemicals, and normal road maintenance such as road grading, road rocking, or roadside seeding.  As a general guideline, any of these activities occurring within ¼ mile of the nest tree and perch trees should be conducted between four hours following sunrise and four hours before sunset.  This coincides with time the birds are typically least active in tending the nest.  But the activities should not be conducted for more than two consecutive days.  

The ¼ and ½ mile distances specified in the rule are intended to be an outer limit within which an operation must be evaluated as to whether or not it causes the birds to flush from the nest tree or perch trees.  There is no intention to prevent all operations from occurring within ¼ mile of these trees, only those which would cause the birds to flush.  Ideally, the potential for disturbance should be addressed on a case-by-case basis, including consideration of the level of disturbance to which a site is currently exposed.  The operator, FPF, and wildlife biologist must work together to properly evaluate whether or not a particular operation poses a conflict.  The operator must describe what the proposed operation entails.  The FPF must be able to evaluate and communicate the types and level of disturbances which would be expected with such an operation.  Finally, the biologist must integrate this information with knowledge of the specific pair of birds involved to advise the FPF of the likelihood of the operation to cause the birds to flush.  If the FPF determines that the operation will not cause the birds to flush from the active nest tree or perch tree(s), then there is no conflict and the distance restrictions may be modified.  Log hauling on established and commonly used roads is an example where this modification may be applied.

It is important to keep in mind that the period of critical use may be adjusted.  The FPF’s decision is based upon reliable historical evidence indicating that birds traditionally do not arrive at the site until a later date, or survey data for the current year indicates that eagles are not nesting.  Since the intent of the rule is to provide protection during the critical nesting and fledgling periods, temporal protection is not warranted when it can be reliably determined that the pair is not nesting or no young are present.  Any changes in the critical period of use specified in this rule must be coordinated with the appropriate ODFW biologist and the department's fish and wildlife specialist, and must be documented in writing.

Bald eagles are most sensitive to disturbance during the first 12 weeks of the breeding season.  Therefore, the FPF should rarely consider modifying the beginning of the critical period of use.  However, August 31 is more flexible depending on the eagles’ reproductive status each year.  The critical period of use may be considered to have ended once any of the following occurrences are documented:


1.
The historical nest site is not occupied for that year.  To determine unoccupied status in the absence of information provided by the OCWRU, at least two visits of a known or historic nest site should occur between March 15 and August 31.  This coincides with the primary period of nest initiation and rearing of young.  If no activity is observed during at least two individual four hour observation periods, with the second visit occurring no earlier than May 15, the nest site may be considered unoccupied for the current year.  Survey period(s) should be conducted during suitable weather and observation conditions, and should include the period within half an hour of sunrise and/or sunset.  Observations should always be from a vantage point that does not disturb the eagles.


2.
A nest failure occurs.  To determine a nest failure in the absence of information provided by the OCWRU, at least two visits of an occupied nest site should occur between May 15 and July 15 to locate and count young.  A nest failure is inferred if no young are detected in the nest or in the presence of one or both adults, and if the adults fail to bring prey to the nest site during at least two four-hour observation periods.  Survey period(s) should be conducted during suitable weather and observation conditions, and should include the period within half an hour of sunrise and/or sunset.  Observations should always be from a vantage point that does not disturb the eagles.


3.
Successful fledging of young occurs.  Fledging is when an eaglet first flies from the nest, but successful fledging requires that each eaglet survive a post-fledging period.  For successful fledging to occur, it is important that fledglings become self-sufficient enough to no longer need to be fed there by the adults or roost there at night.  Fledging is considered successful approximately three weeks after the young birds leave the nest.  To determine if or when fledging has occurred, at least two four-hour site visits should be made to the active nest site between July 15 to August 15.  An estimate can then be made of the age of the juveniles present at the resource site and a determination of their susceptibility to disturbance.

If birds are still occupying a nest site after August 31 and the young have not yet fledged, the critical period of use should be extended until three weeks after the young birds leave the nest.

RELATED RULES AND STATUTES:
· OAR 629-600-0100 Definitions - (13) “Conflict”
· OAR 629-605-0170 Written plans

· OAR 629-605-0190(2) Prior approval for operations near critical threatened, or endangered wildlife habitat sites

· OAR 629-665-0010 Protection goal for a resource site

· OAR 629-665-0020 Application of protection and exception rules

REFERENCES:
· Technical review: bald eagle; Oregon Department of Forestry; July 19, 1991

· Bald eagle nest locations and history of use in Oregon and the Washington portion of the Columbia River Recovery Zone; Oregon Cooperative Wildlife Research Unit, Oregon State University, Corvallis

· Bald eagle management guidelines for Oregon and Washington;  U.S. Fish and Wildlife Service, Portland, Oregon; 1981

· Management of Wildlife and Fish Habitat in Forests of Western Oregon and Washington - “Bald eagles”, p. 269-290; E. R. Brown, technical editor; U.S. Forest Service, Pacific Northwest Region, Portland, Oregon; Publication No. R6-F&WL-192-1985; 1985 
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(3)
Structural or temporal exceptions for the resource site may be permitted by the State Forester if an applicable incidental take permit has been issued by the U.S. Fish and Wildlife Service.

RULE COMPLIANCE:
This rule is not subject to enforcement action.

ADMINISTRATION AND IMPLEMENTATION:
Section 10(a) of the federal Endangered Species Act authorizes the U.S. Fish and Wildlife Service to issue Incidental Take Permits (ITP) based on Habitat Conservation Plans (HCP) or other similar planning efforts.  An HCP typically describes steps that will be taken to minimize or mitigate the impact to listed species while conducting a desired activity.  Exceptions to the requirements for protecting bald eagle nesting sites specified in OAR 629-665-0220 may be approved if the operator has obtained an ITP from the U.S. Fish and Wildlife Service. 

The department encourages private landowners to develop HCPs.  In most situations, exceptions to the protection requirements should be granted if a landowner has an approved ITP.  However, in those situations where resource sites are located near property boundaries and resource protection requirements would normally involve multiple private land ownerships, the FPF should evaluate how implementation of the HCP will affect adjacent landowners.  Structural and/or temporal exceptions should not be approved for a specific resource site in those situations where implementation of an approved HCP for one private land ownership causes resource site protection requirements to shift to an adjacent private landowner who may not have an HCP.  In these situations, decisions regarding resource protection requirements should be based upon the available habitat that best accomplishes the resource site protection objectives, regardless of land ownership and approved HCPs.  

For example, landowner A and landowner B are located adjacent to each other.  Landowner A has an approved HCP for its ownership that permits timber harvesting adjacent to landowner B’s property boundary.  A bald eagle nest tree is located on landowner B’s property and is approximately 100 feet from the property boundary of landowner A.  The application of OAR 629-665-0220 would preclude timber harvesting within 330 feet of the nest tree, which also includes timber located on landowner A.  The implementation of the HCP would shift the entire resource protection requirements for the bald eagle nest site to landowner B.  Therefore, a structural exception for landowner A should not be approved.  

A written plan and 14-day waiting period are still required for all operations proposed within 300 feet of a bald eagle nesting site, a requirement of ORS 527.670.  The written plan should state that all operations in close proximity to the bald eagle nesting site will be conducted in accordance with an approved HCP.  The FPF, with assistance from ODFW and ODF's fish and wildlife specialist, should verify and confirm that the proposed operation is planned and conducted in accordance with the requirements specified in the HCP.

RELATED RULES AND STATUTES:
· ORS 527.670 When notice and written plan required
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