468B.005

468B.010

468B.015
468B.020
468B.025
468B.030
468B.032

468B.035

468B.040

468B.045

468B.046

468B.047

468B.048

468B.050

468B.051
468B.052

468B.053

468B.055

468B.060

468B.062

468B.064

468B.066

468B.070

468B.075
468B.080

468B.083

468B.085

Chapter 468B

(Partial)
2005 EDITION

Water Quality

WATER POLLUTION CONTROL
(Generally)

Definitions for water pollution control
laws

Authority of commission over water pol-
lution; construction

Policy

Prevention of pollution
Prohibited activities
Effluent limitations; rules

Alternative enforcement proceeding; re-
quest; public notice; fees

Implementation of Federal Water Pol-
lution Control Act; rules

(Surface Water)

Certification of hydroelectric power proj-
ect; comments of affected state agencies

Certification of change to hydroelectric
power project; notification of federal
agency

Reauthorization of hydroelectric project
not to limit authority of department re-
lated to certification of project for water
quality purposes

Fees for state certification under section
401 of Federal Water Pollution Control
Act; rules; disposition of fees

Rules for standards of quality and purity;
factors to be considered; meeting stan-
dards

Water quality permit; issuance by rule or
order; rules

Fees for water quality permit

Fees for water quality permit to operate
suction dredge

Alternatives to obtaining water quality
permit; rules

Plans and specifications for disposal,
treatment and sewerage systems

Liability for damage to fish or wildlife or
habitat; agency to which damages payable

Use attainability analysis of certain wa-
ters of state

Follow-up assessments of waters of state
that exceed numeric temperature criteria

Report on development of
attainability analysis

use

Prohibited activities for certain munic-
ipalities

Definitions for ORS 468B.080

Prohibitions relating to garbage or sewage
dumping into waters of state

When motor vehicle parts may be placed
in waters of state; rules

Depositing vehicles or manufactured
structures into water prohibited

468B.090

468B.093

468B.095

468B.100
468B.105

468B.110

468B.120
468B.125
468B.130

468B.135

468B.150

468B.155

468B.160
468B.162
468B.164
468B.165

468B.166

468B.167

468B.169

468B.171
468B.175

468B.177

468B.179

468B.180

468B.182

468B.183

468B.184

468B.186

159

Permit authorized for discharge of shrimp
and crab processing by-products; condi-
tions

General permit for discharge of geother-
mal spring water to surface water

Use of sludge on agricultural, horticul-
tural or silvicultural land; rules

(Forest Operations)
Definitions for ORS 468B.105 and 468B.110

Review of water quality standard affecting
forest operations

Authority to establish and enforce water
quality standards by rule or order; limita-
tion on authority; instream water quality
standards

(Phosphate Cleansing Agents)
Definitions for ORS 468B.120 to 468B.135
Policy to reduce phosphorous pollution

Prohibition on sale or distribution of
cleaning agents containing phosphorous;
rules

Exemptions

(Ground Water)
Definitions for ORS 468B.150 to 468B.190

State goal to prevent ground water con-
tamination

Ground water management and use policy
Coordination of ground water activities
Encouragement of federal actions

Ground water contaminants; maximum
levels; rules

Technical advisory committee;
membership

duties;

Ground water resource protection strat-
egy; advisory committees

Requests for funding, advice or assistance
for ground water projects

Awarding grants; purpose; rules
Declaration of area of ground water con-
cern

Actions of department after declaration
of area of ground water concern

Ground water management committee;
appointment; duties

Declaration of ground water management
area; standards

Alternative appointment of ground water
management committee

Duties of ground water management
committee after declaration of ground
water management area

Designation of lead agency for develop-
ment of action plan; contents of action
plan

Comment on plan; final plan



PUBLIC HEALTH AND SAFETY

468B.187

468B.188

468B.190

468B.200

468B.203
468B.205

Acceptance or rejection of action plan;
rules

Repeal of declaration of ground water
management area

Ground water monitoring and assessment

ANIMAL WASTE CONTROL
Legislative findings
Applicability of 468B.200 to 468B.230

Definition of confined animal feeding op-
eration; rules

468B.210

468B.215
468B.217

468B.220

468B.225

468B.230

160

Maximum number of animals per facility;
determination

Fees; permit conditions; review

Memorandum of understanding with De-
partment of Agriculture

Civil penalty for violation of permit re-
quirement

Prerequisite for investigation; written

complaint; security deposit

Department of Agriculture civil penalty
authority



WATER QUALITY

468B.015

WATER POLLUTION CONTROL
(Generally)

468B.005 Definitions for water pol-
lution control laws. As used in the laws
relating to water pollution, unless the con-
text requires otherwise:

(1) “Disposal system” means a system for
disposing of wastes, either by surface or
underground methods and includes municipal
sewerage systems, domestic sewerage sys-
tems, treatment works, disposal wells and
other systems.

(2) “Industrial waste” means any liquid,
gaseous, radioactive or solid waste substance
or a combination thereof resulting from any
process of industry, manufacturing, trade or
business, or from the development or recov-
ery of any natural resources.

(3) “Nonpoint source” means any source
of pollution other than a point source.

(4) “Point source” means any discernible,
confined and discrete conveyance, including
but not limited to a pipe, ditch, channel,
tunnel, conduit, well, discrete fissure, con-
tainer, rolling stock, concentrated animal
feeding operation, vessel or other floating
craft, from which pollutants are or may be
discharged. “Point source” does not include
agricultural storm water discharges and re-
turn flows from irrigated agriculture.

(5) “Pollution” or “water pollution”
means such alteration of the physical, chem-
ical or biological properties of any waters of
the state, including change in temperature,
taste, color, turbidity, silt or odor of the wa-
ters, or such discharge of any liquid, gaseous,
solid, radioactive or other substance into any
waters of the state, which will or tends to,
either by itself or in connection with any
other substance, create a public nuisance or
which will or tends to render such waters
harmful, detrimental or injurious to public
health, safety or welfare, or to domestic,
commercial, industrial, agricultural, recre-
ational or other legitimate beneficial uses or
to livestock, wildlife, fish or other aquatic
life or the habitat thereof.

(6) “Sewage” means the water-carried
human or animal waste from residences,
buildings, industrial establishments or other
places, together with such ground water in-
filtration and surface water as may be pres-
ent. The admixture with sewage of wastes or
industrial wastes shall also be considered
“sewage” within the meaning of ORS 448.305,
454.010 to 454.040, 454.205 to 454.255, 454.505
to 454.535, 454.605 to 454.755 and ORS chap-
ters 468, 468A and 468B.

(7) “Sewerage system” means pipelines or
conduits, pumping stations, and force mains,
and all other structures, devices, appurte-
nances and facilities used for collecting or

conducting wastes to an ultimate point for
treatment or disposal.

(8) “Treatment works” means any plant
or other works used for the purpose of
treating, stabilizing or holding wastes.

(9) “Wastes” means sewage, industrial
wastes, and all other liquid, gaseous, solid,
radioactive or other substances which will
or may cause pollution or tend to cause pol-
lution of any waters of the state.

(10) “Water” or “the waters of the state”
include lakes, bays, ponds, impounding reser-
voirs, springs, wells, rivers, streams, creeks,
estuaries, marshes, inlets, canals, the Pacific
Ocean within the territorial limits of the
State of Oregon and all other bodies of sur-
face or underground waters, natural or arti-
ficial, inland or coastal, fresh or salt, public
or private (except those private waters which
do not combine or effect a junction with na-
tural surface or underground waters), which
are wholly or partially within or bordering

the state or within its jurisdiction. [Formerly
449.075 and then 468.700; 2003 c.469 §1]

468B.010 Authority of commission
over water pollution; construction. (1)
Except as otherwise provided in ORS 469.300
to 469.563, 469.590 to 469.619 and 469.930, in-
sofar as the authority of the Environmental
Quality Commission over water pollution
granted by ORS 448.305, 454.010 to 454.040,
454.205 to 454.225, 454.505 to 454.535, 454.605
to 454.755 and ORS chapters 468, 468A and
468B is inconsistent with any other law, or
authority granted to any other state agency,
the authority of the commission shall be
controlling.

(2) The water pollution control laws of
this state shall be liberally construed for the
accomplishment of the purposes set forth in
ORS 468B.015. [Formerly 449.070 and then 468.705]

468B.015 Policy. Whereas pollution of
the waters of the state constitutes a menace
to public health and welfare, creates public
nuisances, is harmful to wildlife, fish and
aquatic life and impairs domestic, agricul-
tural, industrial, recreational and other le-
gitimate Dbeneficial wuses of water, and
whereas the problem of water pollution in
this state is closely related to the problem
of water pollution in adjoining states, it is
hereby declared to be the public policy of the
state:

(1) To conserve the waters of the state;

(2) To protect, maintain and improve the
quality of the waters of the state for public
water supplies, for the propagation of wild-
life, fish and aquatic life and for domestic,
agricultural, industrial, municipal, recre-
ational and other legitimate beneficial uses;

(83) To provide that no waste be dis-
charged into any waters of this state without
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first receiving the necessary treatment or
other corrective action to protect the legiti-
mate beneficial uses of such waters;

(4) To provide for the prevention, abate-
ment and control of new or existing water
pollution; and

(5) To cooperate with other agencies of
the state, agencies of other states and the
federal government in carrying out these ob-
jectives. [Formerly 449.077 and then 468.710]

468B.020 Prevention of pollution. (1)
Pollution of any of the waters of the state is
declared to be not a reasonable or natural
use of such waters and to be contrary to the
public policy of the State of Oregon, as set
forth in ORS 468B.015.

(2) In order to carry out the public policy
set forth in ORS 468B.015, the Department
of Environmental Quality shall take such
action as is necessary for the prevention of
new pollution and the abatement of existing
pollution by:

(a) Fostering and encouraging the coop-
eration of the people, industry, cities and
counties, in order to prevent, control and re-
duce pollution of the waters of the state; and

(b) Requiring the use of all available and
reasonable methods necessary to achieve the
purposes of ORS 468B.015 and to conform to
the standards of water quality and purity es-

tablished under ORS 468B.048. [Formerly
449.095 and then 468.715]

468B.025 Prohibited activities. (1) Ex-
cept as provided in ORS 468B.050 or
468B.053, no person shall:

(a) Cause pollution of any waters of the
state or place or cause to be placed any
wastes in a location where such wastes are
likely to escape or be carried into the waters
of the state by any means.

(b) Discharge any wastes into the waters
of the state if the discharge reduces the
quality of such waters below the water qual-
ity standards established by rule for such
waters by the Environmental Quality Com-
mission.

(2) No person shall violate the conditions
of any waste discharge permit issued under
ORS 468B.050.

(3) Violation of subsection (1) or (2) of

this section is a public nuisance. [Formerly
449.079 and then 468.720; 1997 ¢.286 §5]

468B.030 Effluent limitations; rules. In
relation to the waters of the state, the Envi-
ronmental Quality Commission by rule may
establish effluent limitations, as defined in
Section 502 of the Federal Water Pollution
Control Act, as amended by Public Law
92-500, October 18, 1972, and other minimum
requirements for disposal of wastes, mini-
mum requirements for operation and mainte-

nance of disposal systems, and all other
matters pertaining to standards of quality for
the waters of the state. The commission may
perform or cause to be performed any and all
acts necessary to be performed by the state
to implement within the jurisdiction of the
state the provisions of the Federal Water
Pollution Control Act of October 18, 1972,
and Acts amendatory thereof or supplemen-
tary thereto, and federal regulations and

guidelines issued pursuant thereto. [Formerly
449.081 and then 468.725]

468B.032 Alternative enforcement pro-
ceeding; request; public notice; fees. (1) In
addition to enforcement proceedings pursu-
ant to ORS 468.090 for a violation of a pro-
vision, rule, permit or order under this
chapter, the Department of Environmental
Quality shall implement the procedures es-
tablished under this section upon the request
of the person to whom the notice of the civil
penalty or other formal enforcement action
is addressed if the person files the request
within 20 days from the date of service of the
notice. The written request shall serve in
lieu of any other prescribed response.

(2) The department shall provide public
notice of, and reasonable opportunity to
comment in writing on, the civil penalty or
other formal enforcement action.

(3) After the comment period closes, the
department may determine either to modify
the civil penalty or other formal enforcement
action based on any comment received under
subsection (2) of this section or to reissue
the original civil penalty or other formal en-
forcement action. The department shall serve
the person to whom the notice of civil pen-
alty or other formal enforcement action was
addressed with a copy of any comments filed
and a new notice that includes the determi-
nation of the department. The person shall
then have 20 days from the date of service
of the new notice in which to make written
application for a hearing.

(4) The department shall give notice to
any person who commented under subsection
(2) of this section of the new notice that in-
cludes the determination of the department
under subsection (3) of this section. The de-
partment also shall give notice to any person
who commented under subsection (2) of this
section if a hearing is requested under sub-
section (3) of this section.

(5) If a person does not apply for a hear-
ing under subsection (3) of this section, a
person who commented under subsection (2)
of this section may request that the depart-
ment hold a hearing if the person who com-
mented makes the request in writing within
30 days of the mailing of the notice given
under subsection (4) of this section. How-
ever, the department shall hold a hearing
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only if the request includes material evi-
dence that the department did not consider
when the department issued the civil penalty
or other formal enforcement action. If the
department denies the request for a hearing,
the department shall provide a copy of the
denial and the reasons for the denial to the
requester and shall provide public notice of
‘(cihe.d{enial that includes the reasons for the
enial.

(6) In a hearing under subsection (3) or
(5) of this section, the person subject to the
civil penalty or other formal enforcement
action and any person who commented under
subsection (2) of this section shall have a
reasonable opportunity to be heard and to
present evidence. The department shall con-
duct the hearing in accordance with ORS
183.745.

(7) If a person does not request a hearing
pursuant to subsection (3) or (5) of this sec-
tion, the department shall issue the civil
penalty or other formal enforcement action.

(8) For purposes of judicial review under
ORS 183.480 to 183.500, a person who com-
ments under subsection (2) of this section
and includes a request in writing to be a
party to the civil penalty or other formal
enforcement action shall have standing to be
a party to an agency proceeding subject to
judicial review of a final order. For the pro-
cedures established by this section only, the
civil penalty or other formal enforcement
action shall be deemed to be commenced for
purposes of the state’s implementation of
section 309(g)(6) of the Federal Water Pol-
lution Control Act, as amended, when the
department first notifies a person in writing
that a violation has been documented and
that the violation is being referred for formal
enforcement action or will result in a civil
penalty or other formal enforcement action.

(9) The Environmental Quality Commis-
sion shall ensure that state enforcement pro-
cedures for implementing section 309(g)(6) of
the Federal Water Pollution Control Act, as
amended, are comparable to and not greater
than the federal enforcement procedures for
enforcing that federal Act.

(10) Any person who submits a request
under subsection (1) of this section shall
submit with the request a basic process fee
in the amount of $2,000 and a refundable
hearings fee in the amount of $3,650 to pay
the expenses of the department incurred un-
der this section. If a hearing is not con-
ducted under this section, the department
shall return the refundable hearing fee to the
person who submitted the request under
subsection (1) of this section. All fees re-
ceived under this subsection shall be depos-
ited into the State Treasury to the credit of
an account of the department. Such moneys

are continuously appropriated to the depart-
ment for payment of the costs of the depart-
ment in carrying out the provisions of this
section. [1999 ¢.975 §2]

468B.035 Implementation of Federal
Water Pollution Control Act; rules. (1)
The Environmental Quality Commission may
perform or cause to be performed any acts
necessary to be performed by the state to
implement within the jurisdiction of the
state the provisions of the Federal Water
Pollution Control Act, P.L. 92-500, as
amended, and federal regulations or guide-
lines issued pursuant to the Act. The com-
mission may adopt, modify or repeal rules,
pursuant to ORS chapter 183, for the admin-
istration and implementation of this subsec-
tion.

(2) The State Department of Agriculture
may perform or cause to be performed any
acts necessary to be performed by the state
to implement the provisions of the Federal
Water Pollution Control Act, P.L. 92-500, as
amended, and any federal regulations or
guidelines issued pursuant to the Act, relat-
ing to the control and prevention of water
pollution from livestock and other animal-
based agricultural operations. The depart-
ment may adopt rules pursuant to ORS
chapter 183 for the administration and im-
plementation of this subsection. [Formerly
468.730; 2001 ¢.248 §3]

Note: Sections 5 and 6, chapter 523, Oregon Laws
2005, provide:

Sec. 5. On or before January 31 of each year, the
Department of Environmental Quality shall report to
the Environmental Quality Commission and to an ap-
propriate committee of the Legislative Assembly on the
department’s efforts in administering a watershed ap-
proach toward water pollution control permitting. The
report shall include, but need not be limited to, infor-
mation that indicates:

(1) Whether the department is issuing permits on
a watershed basis.

(2) The level of permit backlog, if any.

(3) The time frame that the department took to ap-
ply general permit coverage to applicants.

(4) The timeliness of the review and tracking of
discharge monitoring reports.

(5) The timeliness of the issuance of permit non-
compliance notifications. [2005 ¢.523 §5]

Sec. 6. Section 5 of this 2005 Act is repealed on
January 2, 2010. [2005 ¢.523 §6]

(Surface Water)

468B.040 Certification of hydroelectric
power project; comments of affected
state agencies. (1) The Director of the De-
partment of Environmental Quality shall ap-
prove or deny certification of any federally
licensed or permitted activity related to hy-
droelectric power development, under section
401 of the Federal Water Pollution Control
Act, P.L. 92-500, as amended. In making a
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decision as to whether to approve or deny
such certification, the director shall:

(a) Solicit and consider the comments of
all affected state agencies relative to adverse
impacts on water quality caused by the proj-
ect, according to sections 301, 302, 303, 306
and 307 of the Federal Water Pollution Con-
trol Act, P.L. 92-500, as amended.

(b) Approve or deny a certification only
after making findings that the approval or
denial is consistent with:

(A) Rules adopted by the Environmental
Quality Commission on water quality;

(B) Provisions of sections 301, 302, 303,
306 and 307 of the Federal Water Pollution
Control Act, P.L. 92-500, as amended,;

(C) Except as provided in subsection (2)
of this section, standards established in ORS
543.017 and rules adopted by the Water Re-
sources Commission implementing such stan-
dards; and

(D) Except as provided in subsection (2)
of this section, standards of other state and
local agencies that are consistent with the
standards of ORS 543.017 and that the direc-
tor determines are other appropriate re-
quirements of state law according to section
401 of the Federal Water Pollution Control
Act, P.L. 92-500, as amended.

(2) If the proposed certification is for the
reauthorization of a federally licensed proj-
ect, as defined in ORS 543A.005, or for a
project that is subject to federal relicensing
but that operates under a water right that
does not expire, the director shall not deter-
mine consistency under subsection (1)(b)(C)
and (D) of this section, but shall determine
whether the approval or denial is consistent
with the rules and provisions referred to in
subsection (1)(b)(A) and (B) of this section,
standards established in ORS 543A.025 (2) to
(4), rules adopted by the Water Resources
Commission implementing such standards
and rules of other state and local agencies
that are consistent with the standards of
ORS 543A.025 (2) to (4) and that the director
determines are other appropriate require-
ments of state law according to section 401
of the Federal Water Pollution Control Act,
P.L. 92-500, as amended.

(3) If the proposed certification is for the
reauthorization of a federally licensed proj-
ect, as defined in ORS 543A.005, or for a
project that is subject to federal relicensing
but that operates under a water right that
does not expire, the director shall act in ac-
cordance with the recommendation of the
Hydroelectric Application Review Team, ex-
cept as provided in ORS 543A.110. If the
proposed certification is for a project that is
subject to federal relicensing but that oper-
ates under a water right that does not ex-

pire, and the Hydroelectric Application
Review Team develops a unified state posi-
tion under ORS 543A.400 (4)(b), the director
shall act in accordance with the recommen-
dation of the Hydroelectric Application Re-
view Team, except as provided in ORS
?ﬁ)?A'HO‘ [Formerly 468.732; 1993 c.544 §1; 1997 c.449

468B.045 Certification of change to
hydroelectric power project; notification
of federal agency. Within 60 days after the
Department of Environmental Quality re-
ceives notice that any federal agency is con-
sidering a permit or license application
related to a change to a hydroelectric project
or proposed hydroelectric project that was
previously certified by the Director of the
Department of Environmental Quality ac-
cording to section 401 of the Federal Water
Pollution Control Act P.L. 92-500, as
amended:

(1) The director shall:

(a) Solicit and consider the comments of
all affected state agencies relative to adverse
impacts on water quality caused by changes
in the project, according to sections 301, 302,
303, 306 and 307 of the Federal Water Pol-
lution Control Act, P.L. 92-500, as amended.

(b) Approve or deny a certification of the
proposed change after making findings that
the approval or denial is consistent with:

(A) Rules adopted by the Environmental
Quality Commission on water quality;

(B) Provisions of sections 301, 302, 303,
306 and 307 of the Federal Water Pollution
Control Act, P.L. 92-500, as amended,;

(C) Except as provided in subsection (2)
of this section, standards established in ORS
543.017 and rules adopted by the Water Re-
sources Commission implementing such stan-
dards; and

(D) Except as provided in subsection (2)
of this section, standards of other state and
local agencies that are consistent with the
standards of ORS 543.017 and that the direc-
tor determines are other appropriate re-
quirements of state law according to section
401 of the Federal Water Pollution Control
Act, P.L. 92-500, as amended.

(2) If the proposed certification is for a
change to a federally licensed project, as de-
fined in ORS 543A.005, that has been reau-
thorized under ORS 543A.060 to 543A.300, or
for a change to a project that is subject to
federal relicensing but that operates under a
water right that does not expire, the director
shall not determine consistency under sub-
section (1)(b)(C) and (D) of this section, but
shall determine consistency with the rules
and provisions referred to in subsection
(1)(b)(A) and (B) of this section, standards
established in ORS 543A.025 (2) to (4), rules
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adopted by the Water Resources Commission
implementing such standards and rules of
other state and local agencies that are con-
sistent with the standards of ORS 543A.025
(2) to (4) and that the director determines are
other appropriate requirements of state law
according to section 401 of the Federal Wa-
ter Pollution Control Act, P.L. 92-500, as
amended.

(3) On the basis of the evaluation and
determination under subsections (1) and (2)
of this section, the director shall notify the
appropriate federal agency that:

(a) The proposed change to the project is
approved; or

(b) There is no longer reasonable assur-
ance that the project as changed complies
with the applicable provisions of the Federal
Water Pollution Control Act, P.L. 92-500, as
amended, because of changes in the proposed
project since the director issued the con-

struction license or permit certification.
[Formerly 468.734; 1993 c.544 §2; 1997 c.449 §40a]

468B.046 Reauthorization of hydro-
electric project not to limit authority of
department related to -certification of
project for water quality purposes. (1)
Except as provided in ORS 543A.110, nothing
in ORS 468.065, 468B.040, 468B.045, 468B.046,
536.015, 536.050, 543.012 and 543.710 and ORS
chapter 543A shall be construed to limit or
affect any authority of the Director of the
Department of Environmental Quality under
existing law to establish conditions for any
certification granted under ORS 468B.040,
468B.045 and 33 U.S.C. 1341, including but
not limited to conditions for monitoring, re-
view and enforcement of compliance with the
certification and water quality standards
during construction, operation and decom-
missioning of a project.

(2) Nothing in ORS 468.065, 468B.040,
468B.045, 468B.046, 536.015, 536.050, 543.012
and 543.710 and ORS chapter 543A, including
but not limited to review of applications by
the Hydroelectric Application Review Team,
shall affect the authority of the Director of
the Department of Environmental Quality to
act on a request for water quality certifica-
tion as necessary to avoid certification being
deemed waived under the one-year period

gr%?cribed by 33 U.S.C. 1341(a)(1). [1997 c.449
40

468B.047 Fees for state certification
under section 401 of Federal Water Pol-
lution Control Act; rules; disposition of
fees. (1) The Environmental Quality Com-
mission may establish, by rule, a schedule of
fees for state certification under section 401
of the Federal Water Pollution Control Act,
PL 92-500 as amended. The commission shall
not assess fees under subsections (1) and (2)
of this section for activities:

(a) That have an operating permit for
surface mining under ORS chapter 517,

(b) Relating to commercial sand and
gravel removal operations;

(¢) Involving removal of less than 500
cubic yards of material; or

(d) Involving a fill of less than two acres.

(2) As used in subsections (1) and (2) of
this section, “fill” and “removal” have the
meanings given in ORS 196.800.

(3) Any fees received under subsections
(1) and (2) of this section shall be deposited
in the State Treasury to the credit of an ac-
count of the Department of Environmental
Quality and are continuously appropriated to
meet the administrative expenses of the state
certification program under subsections (1)
and (2) of this section. [Formerly 468.068]

468B.048 Rules for standards of qual-
ity and purity; factors to be considered;
meeting standards. (1) The Environmental
Quality Commission by rule may establish
standards of quality and purity for the wa-
ters of the state in accordance with the pub-
lic policy set forth in ORS 468B.015. In
establishing such standards, the commission
shall consider the following factors:

(a) The extent, if any, to which floating
solids may be permitted in the water;

(b) The extent, if any, to which suspended
solids, settleable solids, colloids or a combi-
nation of solids with other substances sus-
pended in water may be permitted;

(c) The extent, if any, to which organisms
of the coliform group, and other bacteriolog-
ical organisms or virus may be permitted in
the waters;

(d) The extent of the oxygen demand
which may be permitted in the receiving wa-
ters;

(e) The minimum dissolved oxygen con-
tent of the waters that shall be maintained;

(f) The limits of other physical, chemical,
biological or radiological properties that may
be necessary for preserving the quality and
purity of the waters of the state;

(g) The extent to which any substance
must be excluded from the waters for the
protection and preservation of public health;
and

(h) The value of stability and the public’s
right to rely upon standards as adopted for
a reasonable period of time to permit insti-
tutions, municipalities, commerce, industries
and others to plan, schedule, finance and op-
erate improvements in an orderly and practi-
cal manner.

(2) Standards established under this sec-
tion shall be consistent with policies and
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programs for the use and control of water
resources of the state adopted by the Water
Resources Commission under ORS 536.220 to
536.540.

(3) Subject to the approval of the De-
partment of Environmental Quality, any per-
son responsible for complying with the
standards of water quality or purity estab-
lished under this section shall determine the
means, methods, processes, equipment and

operation to meet the standards. [Formerly
449.086 and then 468.735]

468B.050 Water quality permit; issu-
ance by rule or order; rules. (1) Except as
provided in ORS 468B.053 or 468B.215, with-
out holding a permit from the Director of the
Department of Environmental Quality or the
State Department of Agriculture, which per-
mit shall specify applicable effluent limita-
tions, a person may not:

(a) Discharge any wastes into the waters
of the state from any industrial or commer-
cial establishment or activity or any disposal
system.

(b) Construct, install, modify or operate
any disposal system or part thereof or any
extension or addition thereto.

(¢) Increase in volume or strength any
wastes in excess of the permissive discharges
specified under an existing permit.

(d) Construct, install, operate or conduct
any industrial, commercial, confined animal
feeding operation or other establishment or
activity or any extension or modification
thereof or addition thereto, the operation or
conduct of which would cause an increase in
the discharge of wastes into the waters of
the state or which would otherwise alter the
physical, chemical or biological properties of
any waters of the state in any manner not
already lawfully authorized.

(e) Construct or use any new outlet for
the discharge of any wastes into the waters
of the state.

(2) The Department of Environmental
Quality or the State Department of Agricul-
ture may issue a permit under this section
as an individual, general or watershed per-
mit. A permit may be issued to a class of
persons using the procedures for issuance of
an order or for the adoption of a rule. Not-
withstanding the definition of “order” or
“rule” provided in ORS 183.310, in issuing a
general or watershed permit by order pursu-
ant to this section, the State Department of
Agriculture or Department of Environmental
Quality:

(a) Is not required to direct the order to
a named person or named persons; and

(b) May include in the order agency di-
rectives, standards, regulations and state-

ments of general applicability that
implement, interpret or prescribe law or pol-
icy.

(3) The State Department of Agriculture
or the Department of Environmental Quality
may define “confined animal feeding opera-
tion” by rule for purposes of implementing

this section. [Formerly 449.083 and then 468.740; 1997
286 §6; 2001 ¢.248 §4; 2005 ¢.523 §4]

468B.051 Fees for water quality per-
mit. Not more than once each calendar year,
the Environmental Quality Commission may
increase the fees established under ORS
468.065 for permits issued under ORS
468B.050. The amount of the annual increase
may not exceed the anticipated increase in
the cost of administering the permit program
0g23t}§121iee percent, whichever is lower. [2005
C.

Note: 468B.051 was added to and made a part of
ORS chapter 468B by legislative action but was not
added to any smaller series therein. See Preface to Or-
egon Revised Statutes for further explanation.

468B.052 Fees for water quality permit
to operate suction dredge. Notwithstand-
ing the authority of the Environmental
Quality Commission provided in ORS 468.065
to establish a schedule of fees for permits is-
sued under ORS 468B.050 and in lieu of any
fee established under the schedule of fees, a
person who operates a suction dredge having
a suction hose with an inside diameter of
eight inches or less shall, upon application
for or renewal of a permit issued under
468B.050, pay to the Department of Environ-
mental Quality:

(1) For an individual permit:

(a) A one-time application fee of $300;
and

(b) An annual renewal fee of $25.

(2) For a general permit, either:

(a) A $25 annual fee for each year the
person registers under the general permit; or

(b) A $100 fee for a five-year registration
under the general permit. [2005 c.729 §3]

468B.053 Alternatives to obtaining
water quality permit; rules. In lieu of a
permit required under ORS 468B.025 or
468B.050, the Environmental Quality Com-
mission by rule may:

(1) Exempt de minimis discharges from
permit requirements.

(2) Establish performance-based criteria
for exempt operations and discharges.

(3) Require an operator or person dis-
charging waste exempt under subsection (1)
of this section to:

(a) Comply with the criteria established
under subsection (2) of this section; and
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(b) Monitor performance and certify and
report the results to the Department of En-
vironmental Quality. [1997 c.286 §2]

Note: 468B.053 was added to and made a part of
ORS chapter 468B by legislative action but was not

added to any smaller series therein. See Preface to Or-
egon Revised Statutes for further explanation.

468B.055 Plans and specifications for
disposal, treatment and sewerage sys-
tems. (1) The Department of Environmental
Quality may require that plans and specifi-
cations for the construction, installation or
modification of disposal systems, treatment
works and sewerage systems be submitted to
the department for its approval or rejection.

(2) If the department requires that plans
and specifications be submitted under sub-
section (1) of this section, construction, in-
stallation or modification may not be
commenced until the plans and specifications
submitted to the department are approved. If
the disposal or discharge is for a chemical
process mine, as defined in ORS 517.953, de-
partmental review and approval shall be in-
cluded as part of the consolidated application
process under ORS 517.952 to 517.989. Any
construction, installation or modification
must be in accordance with the plans and

specifications approved by the department.
[Formerly 468.742; 2005 ¢.523 §7]

468B.060 Liability for damage to fish
or wildlife or habitat; agency to which
damages payable. (1) Where the injury,
death, contamination or destruction of fish
or other wildlife or injury or destruction of
fish or wildlife habitat results from pollution
or from any violation of the conditions set
forth in any permit or of the orders or rules
of the Environmental Quality Commission,
the person responsible for the injury, death,
contamination or destruction shall be strictly
liable to the state for the value of the fish
or wildlife so injured or destroyed and for all
costs of restoring fish and wildlife production
in the affected areas, including habitat res-
toration.

(2) In addition to the penalties provided
for by law, the state may seek recovery of
such damages in any court of competent ju-
risdiction in this state if the person respon-
sible under subsection (1) of this section fails
or refuses to pay for the value of the fish or
wildlife so destroyed and for all costs of re-
storing fish and wildlife production in the
affected areas, including habitat restoration,
within a period of 60 days from the date of
mailing by registered or certified mail of
written demand therefor.

(3) Any action or suit for the recovery of
damages described in subsection (1) of this
section shall be brought in the name of the
State of Oregon upon relation of the Depart-
ment of Environmental Quality or State De-

partment of Fish and Wildlife or the
Attorney General. Amounts recovered under
this section shall be paid to the state agency
having jurisdiction over the fish or wildlife
or fish or wildlife production for which dam-

ages were recovered. [Formerly 449.103 and then
468.745]

468B.062 Use attainability analysis of
certain waters of state. Consistent with
the Federal Water Pollution Control Act,
P.L. 92-500, as amended, the Department of
Environmental Quality may determine
whether selected segments of the waters of
the state are capable of attaining designated
uses. In conducting its wuse attainability
analysis, the department shall include appro-
priate documentation and defensible data for
determining whether subcategories or sea-
sonal uses should be designated. The Direc-
tor of the Department of Environmental
Quality shall appoint an advisory group to
nominate those waters of the state for which

use attainability analysis is most warranted.
[1997 ¢.770 §2]

468B.064 Follow-up assessments of
waters of state that exceed numeric
temperature criteria. (1) The Department
of Environmental Quality may perform
follow-up assessments of waters of the state
that are included in the 1994-1996 list pursu-
ant to section 303 (d) of the Federal Water
Pollution Control Act, P.L. 92-500, as
amended, for exceeding numeric temperature
water quality criteria. The department shall
give priority in performing follow-up assess-
ments to those waters of the state listed pri-
marily on the basis of temperature data from
1991 to 1994 and for which follow-up data are
now available. The department may use
follow-up data collected by a watershed
council, university, soil and water conserva-
tion district or any other individual or group
using data collection protocols approved by
the department.

(2) Subject to available resources, the
department shall act promptly to update the
list developed pursuant to section 303 (d) of
the Federal Water Pollution Control Act,
P.L. 92-500, as amended, when appropriate
based on the follow-up assessments under
subsection (1) of this section. [1997 ¢.770 §3]

468B.066 Report on development of
use attainability analysis. The Department
of Environmental Quality shall report regu-
larly to the joint legislative committee cre-
ated pursuant to ORS 171.551 on the
development of the use attainability analysis
under ORS 468B.062 and 468B.064. [1997 c.770
§4; 1999 ¢.270 §4]

468B.070 Prohibited activities for cer-

tain municipalities. (1) No municipality
shall:

167



468B.075

PUBLIC HEALTH AND SAFETY

(a) Dump polluting substances into any
public or private body of water that empties
directly or indirectly into any navigable body
of water in or adjacent to a municipality,
except by permit issued by the Department
of Environmental Quality.

(b) Dump polluting substances into any
open dump or sanitary landfill where by
drainage or seepage any navigable body of
water in or adjacent to a municipality may
be affected adversely unless:

(A) The municipality is operating a sani-
tary landfill in accordance with the terms
and conditions of a valid permit;

(B) The Environmental Quality Commis-
sion finds the municipality is improving for
other purposes each section of the landfill as
it is completed; and

(C) The commission finds the municipal-
ity is continuously developing and imple-
menting, where feasible, improvements in its
solid waste disposal program that incorporate
new and alternative methods, including recy-
cling, reuse and resource recovery.

(2) As used in this section:

(a) “Municipality” means any city having
a population of 250,000 or more or any
home-rule county having a population of
350,000 or more.

(b) “Polluting substances” means dead
animal carcasses, excrement, and putrid,
nauseous, noisome, decaying, deleterious or
offensive substances including refuse of any
kind or description.

(3) Any municipality found by the com-
mission to have performed any of the actions
prohibited by subsection (1) of this section
shall be ineligible for any grants or loans to
which it would otherwise be eligible from the
Pollution Control Fund pursuant to ORS
468.195 to 468.245 unless:

(a) The municipality is operating a sani-
tary landfill in accordance with the terms
and conditions of a valid permit;

(b) The commission finds the municipal-
ity is improving for other purposes each sec-
tion of the landfill as it is completed; and

(c) The commission finds the municipality
is continuously developing and implementing,
where feasible, improvements in its solid
waste disposal program that incorporate new
and alternative methods, including recycling,

reuse and resource recovery. [Formerly 449.113
and then 468.755]

468B.075 Definitions for ORS 468B.080.
As used in ORS 468B.080:

(1) “Buildings or structures” includes but
is not limited to floating buildings and
structures, houseboats, moorages, marinas,
or any boat used as such.

(2) “Garbage” means putrescible animal
and vegetable wastes resulting from the han-
dling, preparation, cooking and serving of
food.

(3) “Sewage” means human excreta as

well as kitchen, bath and laundry wastes.
[Formerly 449.140 and then 468.765; 2005 c.22 §341]

468B.080 Prohibitions relating to gar-
bage or sewage dumping into waters of
state. (1) No garbage or sewage shall be
discharged into or in any other manner be
allowed to enter the waters of the state from
any building or structure unless such gar-
bage or sewage has been treated or otherwise
disposed of in a manner approved by the De-
partment of Environmental Quality. All
plumbing fixtures in buildings or structures,
including prior existing plumbing fixtures
from which waste water or sewage is or may
be discharged, shall be connected to and all
waste water or sewage from such fixtures in
buildings or structures shall be discharged
into a sewerage system, septic tank system
or other disposal system approved by the de-
partment pursuant to ORS 448.305, 454.010 to
454.040, 454.205 to 454.255, (1973 Replace-
ment Part), 454.505 to 454.535, 454.605 to
454.755 and ORS chapters 468, 468A and
468B.

(2) The department may extend the time
of compliance for any person, class of per-
sons, municipalities or businesses upon such
conditions as it may deem necessary to pro-
tect the public health and welfare if it is
found that strict compliance would be un-
reasonable, unduly burdensome or impracti-
cal due to special physical conditions or
cause or because no other alternative facility

or method of handling is yet available.
[Formerly 449.150 and then 468.770]

468B.083 When motor vehicle parts
may be placed in waters of state; rules.
(1) The Environmental Quality Commission
shall adopt rules as to the beneficial use of
chassis, bodies, shells, and tires of motor ve-
hicles in the waters of the state, including
the means and methods of placing them in
the waters of the state. In adopting such
rules the commission shall consider, among
other things:

(a) The possibility of pollution;

(b) The aesthetics of such use;

(c) The utility of such use in reclamation
projects;

(d) The degradation of the waters, stream
beds or banks; and

(e) The nature of the waters such as
tidewater, slough or running stream.

(2) In the manner described in ORS
468.065, the commission may issue a permit
to an applicant to place chassis, bodies,
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shells or tires of motor vehicles in the wa-
ters of this state subject to the rules adopted
under this section. [Formerly 468B.065]

468B.085 Depositing vehicles or manu-
factured structures into water prohibited.
Subject to ORS 468B.083, a person, including
a person in the possession or control of land,
may not deposit, discard or place the chassis,
body or shell of a motor vehicle as defined
by ORS 801.360, a vehicle as defined by ORS
801.590, a manufactured structure as defined
in ORS 446.561 or parts and accessories
thereof, including tires, into the waters of
the state for any purpose, or deposit, discard
or place such materials in a location where
the materials are likely to escape or be car-
ried into the waters of the state by any
gr;%ans. [Formerly 449.109 and then 468.775; 2003 c.655

468B.090 Permit authorized for dis-
charge of shrimp and crab processing
by-products; conditions. (1) The Depart-
ment of Environmental Quality may issue a
permit to discharge shrimp and crab pro-
cessing by-products into the waters of an
Oregon estuary under ORS 468B.050 or
468B.053 for the purpose of enhancing
aquatic life production. The permit shall im-
pose the following conditions:

(a) No toxic substances shall be present
in the by-products discharged.

(b) The oxygen content of the estuarine
waters shall not be reduced.

(c) The discharge shall not create a pub-
lic nuisance.

(d) Other beneficial uses of the estuary
shall not be adversely affected.

(2) The department shall consult the
State Department of Fish and Wildlife and
obtain its approval before issuing a permit
é171]1der this section. [Formerly 468.777; 1997 c.286

468B.093 General permit for discharge
of geothermal spring water to surface
water. (1) The Director of the Department
of Environmental Quality shall issue a gen-
eral permit for the discharge of geothermal
spring water to surface water. The general
permit shall cover any activity with the fol-
lowing characteristics:

(a) The chemical nature of the water is
not changed,;

(b) The temperature of the water remains
unchanged or is reduced; and

(c) The surface water into which the
geothermal spring water is discharged is the
naturally occurring junction of the geother-
mal spring water and surface water.

(2) Nothing in subsection (1) of this sec-
tion shall be construed to preclude the di-
rector from issuing a general permit for any

other activity involving the discharge of
geothermal spring water.

(3) As used in this section, “geothermal
spring water” means water that emerges na-
turally from the earth as a result of gravity
flow or artesian pressure and that is capable
of being used for heating as a result of the
naturally occurring thermal characteristics
of the water. [1997 c.547 §2]

468B.095 Use of sludge on agricultural,
horticultural or silvicultural land; rules.
The Environmental Quality Commission shall
adopt by rule requirements for the use of
sludge on agricultural, horticultural or silvi-
cultural land including, but not limited to:

(1) Procedure and criteria for selecting
sludge application sites, including providing
the opportunity for public comment and pub-
lic hearing;

(2) Requirements for sludge treatment
and processing before sludge is applied;

(3) Methods and minimum frequency for
analyzing sludge and soil to which sludge is
applied;

(4) Records that a sludge applicator must
keep;

(5) Restrictions on public access to and
cropping of land on which sludge has been
applied; and

(6) Any other requirement necessary to
protect surface water, ground water, public
health and soil productivity from any adverse
effects resulting from sludge application.
[Formerly 468.778]

Note: 468B.095 was enacted into law by the Legis-
lative Assembly but was not added to or made a part
of ORS chapter 468B or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

(Forest Operations)

468B.100 Definitions for ORS 468B.105
and 468B.110. As used in ORS 468B.105 and
468B.110, “forestlands” and “operation” have
the meaning for those terms provided in ORS
527.620. [1991 c.919 §22a]

468B.105 Review of water quality
standard affecting forest operations.
Upon request of the State Board of Forestry,
the Environmental Quality Commission shall
review any water quality standard that af-
fects forest operations on forestlands. The
commission’s review may be limited to or
coordinated with the triennial or any other
regularly scheduled review of the state’s wa-
ter quality standards, consistent with ORS
468B.048 and 468B.110 and applicable federal
law. [1991 919 §23]

468B.110 Authority to establish and
enforce water quality standards by rule
or order; limitation on authority; in-
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stream water quality standards. (1) Ex-
cept as provided in subsection (2) of this
section, as necessary to achieve and main-
tain standards of water quality or purity
adopted under ORS 468B.048, the Environ-
mental Quality Commission or Department
of Environmental Quality may, by rule or
order, impose and enforce limitations or
other controls which may include total max-
imum daily loads, wasteload allocations for
point sources and load allocations for non-
point sources, as provided in the Federal
Water Pollution Control Act (33 U.S.C.§
1321) and federal regulations and guidelines
issued pursuant thereto.

(2) Unless required to do so by the pro-
visions of the Federal Water Pollution Con-
trol Act, neither the Environmental Quality
Commission nor the Department of Environ-
mental Quality shall promulgate or enforce
any effluent limitation upon nonpoint source
discharges of pollutants resulting from forest
operations on forestlands in this state. Im-
plementation of any limitations or controls
applying to nonpoint source discharges or
pollutants resulting from forest operations
are subject to ORS 527.765 and 527.770.
However, nothing in this section is intended
to affect the authority of the commission or
the department provided by law to impose
and enforce limitations or other controls on
water pollution from sources other than for-
est operations.

(3) When the Environmental Quality
Commission establishes instream water qual-
ity standards to protect designated beneficial
uses in the waters of the state, it shall con-
sider, where applicable, available scientific
information including, but not limited to,
stream flow, geomorphology and other fac-
tors representing the variability and com-
plexity of hydrologic systems and intrinsic
water quality conditions.

(4) When the Environmental Quality
Commission establishes instream water qual-
ity standards, it will also issue guidelines
describing how the department and the com-
mission will determine whether water quality
standards in waters affected by nonpoint
source activities are being met. In developing
these guidelines, the commission shall in-
clude, where applicable, those physical char-
acteristics such as stream flow,
geomorphology, seasons, frequency, duration,
magnitude and other factors which represent
the variability and complexity of forested and

other appropriate hydrologic systems. [1991
¢.919 §24; 2003 c.14 §302]

(Phosphate Cleansing Agents)

468B.120 Definitions for ORS 468B.120
to 468B.135. As used in ORS 468B.120 to
468B.135:

(1) “Cleaning agent” means any product,
including but not limited to soaps and deter-
gents, containing a surfactant as a wetting
or dirt emulsifying agent and used primarily
for domestic or commercial cleaning pur-
poses, including but not limited to the
cleansing of fabrics, dishes, food utensils and
household commercial premises. “Cleaning
agent” does not include foods, drugs, cos-
metics, insecticides, fungicides and rodenti-
cides or cleaning agents exempted under
ORS 468B.135.

(2) “Commercial premises” means any
premises used for the purpose of carrying on
or exercising any trade, business, profession,
vocation, commercial or charitable activity,
including but not limited to laundries, hotels,
motels and food or restaurant establishments.

(3) “Person” means any individual, firm,
partnership or corporation.

(4) “Phosphorus” means elemental phos-
phorus. [1991 c.764 §3]

468B.125 Policy to reduce phosphorous
pollution. (1) The Legislative Assembly of
the State of Oregon finds that:

(a) Phosphorous loading of the waters of
the state is a serious pollution problem af-
fecting water quality in some river basins in
the state.

(b) Phosphate detergents contribute sig-
nificant phosphorous loading to the treated
waste water released to the surface waters
of the state.

(c) When phosphorous loading becomes a
serious pollution problem, federal and state
water quality standards may require ad-
vanced waste water treatment facilities at
public expense, in addition to primary and
secondary treatment facilities.

(2) Therefore, the Legislative Assembly
declares that it is a policy of this state to
reduce phosphorous pollution at its source to
maintain existing water quality and to en-
hance cost-effective waste water treatment
where phosphorous pollution becomes a seri-
ous pollution problem. [1991 c.764 §2]

468B.130 Prohibition on sale or dis-
tribution of cleaning agents containing
phosphorus; rules. (1) Except as provided in
subsection (2) of this section, no person may
sell, offer to sell or distribute for sale within
Oregon, any cleaning agent containing more
than 0.5 percent phosphorus by weight.

(2) A cleaning agent used in automatic
dishwashers may be sold, offered for sale or
distributed in Oregon if the cleaning agent
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contains 8.7 percent or less phosphorus by
weight.

(3) All cleaning agents that are sold in
this state shall be labeled with the percent
of phosphorus by weight, including equiv-
alency in grams of phosphorus per recom-
mended use level.

(4) The Environmental Quality Commis-
sion shall adopt rules governing the labeling
requirements imposed by subsection (3) of
this section. [1991 c.764 §4; 2003 c.14 §303]

468B.135 Exemptions. ORS 468B.130 (1)
and (2) do not apply to any cleaning agent:

(1) Used in dairy, beverage or food pro-
cessing equipment;

(2) Used as an industrial sanitizer,
brightener, acid cleaner or metal conditioner,
including phosphoric acid products or triso-
dium phosphate;

(3) Used in hospitals, veterinary hospitals
or clinics or health care facilities;

(4) Used in agricultural production and
the production of electronic components;

(5) Used in a commercial laundry for
laundry services provided to a hospital, vet-
erinary hospital or clinic or health care fa-
cility;

(6) Used by industry for metal cleaning
or conditioning;

(7) Manufactured, stored or distributed
for use or sale outside Oregon;

(8) Used in any laboratory, including a
biological laboratory, research facility,
chemical, electronic or engineering labora-
tory;

(9) Used for cleaning hard surfaces, in-
cluding household cleansers for windows,
sinks, counters, stoves, tubs or other food
preparation surfaces and plumbing fixtures;

(10) Used as a water softening chemical,
antiscale chemical or corrosion inhibitor in-
tended for use in closed systems, including
but not limited to boilers, air conditioners,
cooling towers or hot water systems; and

(11) For which the Department of Envi-
ronmental Quality determines that the pro-
hibition under ORS 468B.130 (1) and (2) will
either:

(a) Create a significant hardship on the
user; or

(b) Be unreasonable because of the lack

of an adequate substitute cleaning agent.
[1991 c.764 §5]

(Ground Water)

468B.150 Definitions for ORS 468B.150
to 468B.190. As used in ORS 448.268, 448.271
and 468B.150 to 468B.190:

(1) “Area of ground water concern”
means an area of the state subject to a dec-
laration by the Department of Environmental
Quality under ORS 468B.175 or the Depart-
ment of Human Services under ORS 448.268.

(2) “Contaminant” means any chemical,
ion, radionuclide, synthetic organic com-
pound, microorganism, waste or other sub-
stance that does not occur naturally in
ground water or that occurs naturally but at
a lower concentration.

(3) “Ground water management area”
means an area in which contaminants in the
ground water have exceeded the levels es-
tablished under ORS 468B.165, and the af-
fected area is subject to a declaration under
ORS 468B.180.

(4) “Fertilizer” has the meaning given
that term in ORS 633.311.

(5) “Pesticide” has the meaning given
that term in ORS 634.006. [Formerly 468.691; 1995
¢.690 §7; 2001 ¢.914 §24]

Note: 468B.150 to 468B.188 were enacted into law
by the Legislative Assembly but were not added to or
made a part of ORS chapter 468B or any series therein
by legislative action. See Preface to Oregon Revised
Statutes for further explanation.

468B.155 State goal to prevent ground
water contamination. The Legislative As-
sembly declares that it is the goal of the
people of the State of Oregon to prevent
contamination of Oregon’s ground water re-
source while striving to conserve and restore
this resource and to maintain the high qual-
ity of Oregon’s ground water resource for
present and future uses. [Formerly 468.692]

Note: See note under 468B.150.

468B.160 Ground water management
and use policy. In order to achieve the goal
set forth in ORS 468B.155, the Legislative
Assembly establishes the following policies
to control the management and use of the
ground water resource of this state and to
guide any activity that may affect the ground
water resource of Oregon:

(1) Public education programs and re-
search and demonstration projects shall be
established in order to increase the aware-
ness of the citizens of this state of the vul-
nerability of ground water to contamination
and ways to protect this important resource.

(2) All state agencies’ rules and programs
affecting ground water shall be consistent
with the overall intent of the goal set forth
in ORS 468B.155.

(3) Statewide programs to identify and
characterize ground water quality shall be
conducted.

(4) Programs to prevent ground water
quality degradation through the use of the
best practicable management practices shall
be established.
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(56) Ground water contamination levels
shall be used to trigger specific governmental
actions designed to prevent those levels from
being exceeded or to restore ground water
quality to at least those levels.

(6) All ground water of the state shall be
protected for both existing and future bene-
ficial uses so that the state may continue to
provide for whatever beneficial uses the na-
tural water quality allows. [Formerly 468.693]

Note: See note under 468B.150.

468B.162 Coordination of ground wa-
ter activities. (1) The Department of Envi-
ronmental Quality shall coordinate the
following:

(a) Interagency management of ground
water as necessary to achieve the goal set
forth in ORS 468B.155.

(b) The regulatory activities of any af-
fected state agency responding to the decla-
ration of a ground water management area
under ORS 468B.180. As used in this subsec-
tion “affected state agency” means any
agency having management responsibility
for, or regulatory control over the ground
water resource of this state or any substance
that may contaminate the ground water re-
source of this state.

(2) The Department of Environmental
Quality shall provide staff for project over-
sight and for those activities authorized un-
der ORS 468B.165 to 468B.188, including
scheduling meetings, providing public notice
of meetings and other group activities and
keeping records of group activities.

(3) In addition to its duties under sub-
section (1) of this section, the department
shall, on or before January 1 of each odd-
numbered year, prepare a report to the Leg-
islative Assembly. The report shall include
the status of ground water in Oregon, efforts
made in the immediately preceding year to
protect, conserve and restore Oregon’s
ground water resources and grants awarded
;ﬁlder ORS 468B.169. [Formerly 536.108; 1999 ¢.1074

Note: See note under 468B.150.

468B.164 Encouragement of federal
actions. In carrying out its coordination ac-
tivities under ORS 468B.162, the Department
of Environmental Quality shall encourage
federal agency actions that are consistent
with the water policies of the State of Ore-
gon. [Formerly 536.112]

Note: See note under 468B.150.

468B.165 Ground water contaminants;
maximum levels; rules. (1) Within 90 days
after receiving the recommendations of the
technical advisory committee under ORS
468B.166, the Environmental Quality Com-
mission shall begin rulemaking to first adopt

final rules establishing maximum measurable
levels for contaminants in ground water. The
commission shall adopt the final rules not
later than 180 days after the commission
provides notice under ORS 183.335.

(2) The adoption or failure to adopt a
rule establishing a maximum measurable
level for a contaminant under subsection (1)
of this section shall not alone be construed
to require the imposition of restrictions on
the use of fertilizers under ORS 633.311 to
633.479 and 633.994 or the use of pesticides
u;ﬁegz 5]ORS chapter 634. [Formerly 468.694; 2001
C.

Note: See note under 468B.150.

468B.166 Technical advisory commit-
tee; duties; membership. (1) The Depart-
ment of Environmental Quality shall appoint
a nine-member technical advisory committee
to develop criteria and a method for the En-
vironmental Quality Commission to apply in
adopting by rule maximum measurable levels
of contaminants in ground water. The tech-
nical advisory committee shall recommend
criteria and a method for the development of
standards that are protective of public health
and the environment. If a federal standard
exists, the method shall provide that the En-
vironmental Quality Commission shall first
consider the federal standard, and if the En-
vironmental Quality Commission does not
adopt the federal standard, the method shall
require the Environmental Quality Commis-
sion to give a scientifically valid reason for
not concurring with the federal standard. As
used in this subsection, “federal standard”
means a maximum contaminant level, a na-
tional primary drinking water regulation or
an interim drinking water regulation adopted
by the Administrator of the U.S. Environ-
mental Protection Agency pursuant to the
federal Safe Drinking Water Act, as
amended, 42 U.S.C. 300g-1.

(2) The technical advisory committee ap-
pointed under subsection (1) of this section
shall be comprised of:

(a) A toxicologist;

(b) A health professional,
(c) A water purveyor;

(d) A biologist; and

(e) Technically capable members of the
public representing the following groups:

(A) Citizens;

(B) Local governments;

(C) Environmental organizations;
(D) Industrial organizations; and
(E) Agricultural organizations.

(3) The technical advisory committee may
appoint individuals or committees to assist in
development of the criteria and maximum
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measurable levels of contaminants in ground
water. An individual or committee appointed
by the committee under this subsection shall
ggg‘ll??ﬂ in an advisory capacity only. [Formerly

Note: See note under 468B.150.

468B.167 Ground water resource pro-
tection strategy; advisory committees. (1)
The Department of Environmental Quality
shall implement the following ground water
resource protection strategy:

(a) Coordinate projects and activities of
other agencies designed to reduce impacts on
ground water from:

(A) Commercial and industrial activities;

(B) Commercial and residential use of
fertilizers and pesticides;

(C) Residential and sewage treatment ac-
tivities; and

(D) Any other activity that may result in
contaminants entering the ground water.

(b) Provide educational and informational
materials to promote public awareness and
involvement in the protection, conservation
and restoration of Oregon’s ground water re-
source. Public information materials shall
be designed to inform the general public
about the nature and extent of ground water
contamination, alternatives to practices that
contaminate ground water and the effects of
human activities on ground water quality.
In addition, educational programs shall be
designed for specific segments of the popu-
lation that may have specific impacts on the
ground water resource.

(¢) Coordinate the development of local
ground water protection programs, including
but not limited to local well head protection
programs.

(d) Award grants for the implementation
of projects approved under the criteria es-
tablished under ORS 468B.171.

(e) Develop and maintain a centralized
repository for information about ground wa-
ter, including but not limited to:

(A) Hydrogeologic characterizations;

(B) Results of local and statewide moni-
toring or testing of ground water;

(C) Data obtained from ground water
quality protection research or development
projects; and

(D) Alternative residential, industrial and
agricultural practices that are considered
best practicable management practices for
ground water quality protection.

(f) Identify research or information about
ground water that needs to be conducted or
made available.

(g) Cooperate with appropriate federal
entities to identify the needs and interests
of the State of Oregon so that federal plans
and project schedules relating to the pro-
tection of the ground water resource incor-
porate the state’s intent to the fullest extent
practicable.

(h) Aid in the development of voluntary
programs to reduce the quantity of hazardous
or toxic waste generated in order to reduce
the risk of ground water contamination from
hazardous or toxic waste.

(2) To aid and advise the department in
the performance of its functions, the depart-
ment may establish such advisory and tech-
nical committees as the department considers
necessary. These committees may be contin-
uing or temporary. The department shall de-
termine the representation, membership,
terms and organization of the committees
?%%2 Eﬁhall appoint their members. [Formerly

Note: See note under 468B.150.

468B.169 Requests for funding, advice
or assistance for ground water projects.
(1) Any person, state agency, political subdi-
vision of this state or ground water manage-
ment committee organized under ORS
468B.179 or 468B.182 may submit to the De-
partment of Environmental Quality a request
for funding, advice or assistance for a re-
search or development project related to
ground water quality as it relates to Ore-
gon’s ground water resource.

(2) The request under subsection (1) of
this section shall be filed in the manner, be
in the form and contain the information re-
quired by the department. The requester may
submit the request either to the department
or to a ground water management committee
organized under ORS 468B.179 OR 468B.182.

(3) The department shall approve only
those requests that meet the criteria estab-
lished by the department under ORS
468B.171. [Formerly 536.129]

Note: See note under 468B.150.

468B.171 Awarding grants; purpose;
rules. (1) Of the moneys available to the
Department of Environmental Quality to
award as grants under ORS 468B.169, not
more than one-third shall be awarded for
funding of projects directly related to issues
pertaining to a ground water management
area.

(2) The department may award grants for
the following purposes:

(a) Research in areas related to ground
water including but not limited to hydro-
geology, ground water quality, alternative
residential, industrial and agricultural prac-
tices;
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(b) Demonstration projects related to
ground water including but not limited to
hydrogeology, ground water quality, alterna-
tive residential, industrial and agricultural
practices;

(c) Educational programs that help attain
the goal set forth in ORS 468B.155; and

(d) Incentives to persons who implement
innovative alternative practices that demon-
strate increased protection of the ground
water resource of Oregon.

(3) Funding priority shall be given to
proposals that show promise of preventing or
reducing ground water contamination caused
by nonpoint source activities.

(4) In awarding grants for research under
subsection (2) of this section, the department
shall specify that not more than 10 percent
of the grant may be used to pay indirect
costs. The exact amount of a grant that may
be used by an institution for such costs may
be determined by the department.

(6) In accordance with the applicable
provisions of ORS chapter 183, the Environ-
mental Quality Commission shall adopt by
rule guidelines and criteria for awarding
grants under this section. [Formerly 536.133]

Note: See note under 468B.150.

468B.175 Declaration of area of
ground water concern. (1) If, as a result of
its statewide monitoring and assessment ac-
tivities under ORS 468B.190, the Department
of Environmental Quality confirms the pres-
ence in ground water of contaminants sus-
pected to be the result, at least in part, of
nonpoint source activities, the department
shall declare an area of ground water con-
cern. The declaration shall identify the sub-
stances confirmed to be in the ground water
and all ground water aquifers that may be
affected.

(2) Before declaring an area of ground
water concern, the agency making the decla-
ration shall have a laboratory confirm the
results that would cause the agency to make
the declaration. [Formerly 468.696]

Note: See note under 468B.150.

468B.177 Actions of department after
declaration of area of ground water con-
cern. After a declaration of an area of
ground water concern, the Department of
Environmental Quality, in consultation with
other appropriate state agencies, shall:

(1) Within 90 days, appoint a ground wa-
ter management committee in the geographic
area overlying the ground water aquifer;

(2) Focus research and public education
activities on the area of ground water con-
cern;

(3) Provide for necessary monitoring in
the area of ground water concern;

(4) Assist the ground water management
committee in developing, in a timely manner,
a draft and final local action plan for ad-
dressing the issues raised by the declaration
of an area of ground water concern; and

(5) If not developed by the ground water
management committee, develop a draft and
final local action plan. [Formerly 536.141]

Note: See note under 468B.150.

468B.179 Ground water management
committee; appointment; duties. (1) Upon
the request of a local government, or as re-
quired under ORS 468B.177 or 468B.182, the
Department of Environmental Quality, in
consultation with other appropriate state
agencies, shall appoint a ground water man-
agement committee. The ground water man-
agement committee shall be composed of at
least seven members representing a balance
of interests in the area affected by the dec-
laration.

(2) After a declaration of an area of
ground water concern, the ground water
management committee shall develop and
promote a local action plan for the area of
ground water concern. The local action plan
shall include but need not be limited to:

(a) Identification of local residential, in-
dustrial and agricultural practices that may
be contributing to a deterioration of ground
water quality in the area;

(b) An evaluation of the threat to ground
water from the potential nonpoint sources
identified;

(¢c) Evaluation and recommendations of
alternative practices;

(d) Recommendations regarding demon-
stration projects needed in the area;

(e) Recommendations of public education
and research specific to that area that would
assist in addressing the issues related to the
area of ground water concern; and

(f) Methods of implementing best practi-
cable management practices to improve
ground water quality in the area.

(3) The availability of the draft local ac-
tion plan and announcement of a 30-day pub-
lic comment period shall be publicized in a
newspaper of general circulation in the area
designated as an area of ground water con-
cern. Suggestions provided to the ground
water management committee during the
public comment period shall be considered by
the ground water management committee in
determining the final action plan.

(4) The ground water management com-
mittee may request the department to ar-
range for technical advice and assistance
from appropriate state agencies and higher
education institutions.
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(5) A ground water management commit-
tee preparing or carrying out an action plan
in an area of ground water concern or in a
ground water management area may apply
for a grant under ORS 468B.169 for limited
funding for staff or for expenses of the
ground water management committee.
[Formerly 536.145]

Note: See note under 468B.150.

468B.180 Declaration of ground water
management area; standards. (1) The De-
partment of Environmental Quality shall de-
clare a ground water management area if, as
a result of information provided to the de-
partment or from its statewide monitoring
and assessment activities under ORS
468B.190, the department confirms that, as a
result of suspected nonpoint source activ-
ities, there is present in the ground water:

(a) Nitrate contaminants at levels greater
than 70 percent of the levels established
pursuant to ORS 468B.165; or

(b) Any other contaminants at levels
greater than 50 percent of the levels estab-
lished pursuant to ORS 468B.165.

(2) A declaration under subsection (1) of
this section shall identify the substances de-
tected in the ground water and all ground
water aquifers that may be affected.

(3) Before declaring a ground water
management area under subsections (1) and
(2) of this section, the agency shall have a
second laboratory confirm the results that
cause the agency to make the declaration.
[Formerly 468.698]

Note: See note under 468B.150.

468B.182 Alternative appointment of
ground water management committee.
After the declaration of a ground water
management area, the Department of Envi-
ronmental Quality, in consultation with
other appropriate state agencies, shall ap-
point a ground water management committee
for the affected area if a ground water man-
agement committee has not already been ap-
pointed under ORS 468B.177. If the affected
area had previously been designated an area
of ground water concern, the same ground
water management committee appointed un-
der ORS 468B.177 shall continue to address
the ground water issues raised as a result of
the declaration of a ground water manage-
ment area. [Formerly 536.153]

Note: See note under 468B.150.

468B.183 Duties of ground water man-
agement committee after declaration of
ground water management area. After the
declaration of a ground water management
area, a ground water management committee
created under ORS 468B.179 shall:

(1) Evaluate those portions of the local
action plan, if any, that achieved a reduction
in contaminant level,

(2) Advise the state agencies developing
an action plan under ORS 468B.184 to
468B.187 regarding local elements of the
plan; and

(3) Analyze the local action plan, if any,
developed pursuant to ORS 468B.179 to de-
termine why the plan failed to improve or
prevent further deterioration of the ground
water in the ground water management area
designated in the declaration. [Formerly 536.149]

Note: See note under 468B.150.

468B.184 Designation of lead agency
for development of action plan; contents
of action plan. (1) After a ground water
management area is declared, the Depart-
ment of Environmental Quality shall desig-
nate a lead agency responsible for developing
an action plan and request other agencies to
assume appropriate responsibilities for prep-
aration of a draft action plan within 90 days
after the declaration. The agencies shall de-
velop an action plan to reduce existing con-
tamination and to prevent further
contamination of the affected ground water
aquifer. The action plan shall include, but
need not be limited to:

(a) Identification of practices that may be
contributing to the contamination of ground
water in the area;

(b) Consideration of all reasonable alter-
natives for reducing the contamination of the
ground water to a level below that level re-
quiring the declaration of a ground water
management area;

(¢) Recommendations of mandatory ac-
tions that, when implemented, will reduce
the contamination to a level below that level
requiring the declaration of ground water
management area;

(d) A proposed time schedule for:

(A) Implementing the lead agency’s rec-
ommendations;

(B) Achieving estimated reductions in
concentrations of the ground water contam-
inants; and

(C) Public review of the action plan;

(e) Any applicable provisions of a local
action plan developed for the area under a
declaration of an area of ground water con-
cern; and

(f) Required amendments of affected city
or county comprehensive plans and land use
regulations in accordance with the schedule
and requirements of periodic review set forth
in ORS chapter 197 to address the identified
ground water protection and management
concerns.
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(2) If a ground water management area
is located on agricultural lands or in an area
designated as an exclusive farm use zone
under ORS 215.203, the State Department of
Agriculture shall be responsible for develop-
ing the portion of the action plan that ad-
dresses farming practices as defined in ORS
30.930. [Formerly 536.157]

Note: See note under 468B.150.

468B.186 Comment on plan; final plan.
(1) After completion and distribution of the
draft action plan under ORS 468B.184, the
lead agency shall provide a 60-day period of
public comment on the draft action plan and
the manner by which members of the public
may review the plan or obtain copies of the
plan. A notice of the comment period shall
be published in two issues of one or more
newspapers having general circulation in the
counties in which the designated area of the
ground water emergency is located, and in
two issues of one or more newspapers having
general circulation in the state.

(2) Within 60 days after the close of the
public comment period, the lead agency shall
complete a final action plan. All suggestions
and information provided to the lead agency
during the public comment period shall be
considered by the lead agency and when ap-
propriate shall be acknowledged in the final
action plan. [Formerly 536.161]

Note: See note under 468B.150.

468B.187 Acceptance or rejection of
action plan; rules. (1) The Department of
Environmental Quality shall, within 30 days
after completion of the final action plan, ac-
cept the final action plan or remand the plan
to the lead agency for revision in accordance
with recommendations of the department and
other agencies participating in development
of the plan. If the plan is remanded for re-
vision, the lead agency shall return the re-
vised final action plan to the department
within 30 days.

(2) Within 120 days after the department
accepts the final action plan, each agency of
the group that is responsible for implement-
ing all or part of the plan shall adopt rules
necessary to carry out the agency’s duties
under the action plan. If two or more agen-
cies are required to initiate rulemaking pro-
ceedings under this section, the agencies
shall consult with one another to coordinate
the rules. The agencies may consolidate the
rulemaking proceedings. [Formerly 536.165]

Note: See note under 468B.150.

468B.188 Repeal of declaration of
ground water management area. (1) If, af-
ter implementation of the action plan devel-
oped by affected agencies under ORS

468B.184 to 468B.187, the ground water im-
proves so that the levels of contaminants no
longer exceed the levels established under
ORS 468B.180, the Department of Environ-
mental Quality shall determine whether to
repeal the ground water management area
declaration and to establish an area of
ground water concern.

(2) Before the declaration of a ground
water management area is repealed under
subsection (1) of this section, the Department
of Environmental Quality must find that, ac-
cording to the best information available, a
new or revised local action plan exists that
will continue to improve the ground water in
the area and that the Department of Envi-
ronmental Quality finds can be implemented
at the local level without the necessity of
state enforcement authority.

(3) Before the Department of Environ-
mental Quality terminates any mandatory
controls imposed under the action plan cre-
ated under ORS 468B.184 to 468B.187, the
ground water management committee must
produce a local action plan that includes
provisions necessary to improve ground wa-
ter in the area and that the department finds
can be implemented at the local level with-
out the necessity of state enforcement au-
thority. [Formerly 536.169]

Note: See note under 468B.150.

468B.190 Ground water monitoring
and assessment. (1) In cooperation with the
Water Resources Department, the Depart-
ment of Environmental Quality and the Ore-
gon State University Agricultural
Experiment Station shall conduct an ongoing
statewide monitoring and assessment pro-
gram of the quality of the ground water re-
source of this state. The program shall be
designed to identify:

(a) Areas of the state that are especially
vulnerable to ground water contamination;

(b) Long-term trends in ground water
quality;

(c) Ambient quality of the ground water
resource of Oregon; and

(d) Any emerging ground water quality
problems.

(2) The Oregon State University Agricul-
tural Experiment Station shall forward
copies of all information acquired from the
statewide monitoring and assessment pro-
gram conducted under this section to the
Department of Environmental Quality for
inclusion in the central repository of infor-
mation about Oregon’s ground water re-

source established pursuant to ORS 468B.167.
[Formerly 468B.185]
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ANIMAL WASTE CONTROL

468B.200 Legislative findings. The Leg-
islative Assembly declares that it is the pol-
icy of the State of Oregon to protect the
quality of the waters of this state by pre-
venting animal wastes from discharging into
the waters of the state. [Formerly 468.686]

468B.203 Applicability of 468B.200 to
468B.230. The provisions of ORS 468B.200 to
468B.230 apply to animal feeding operations
regulated under 33 U.S.C. 1342 only to the
extent that the operation of the provisions
of ORS 468B.200 to 468B.230 is consistent
with federal law, regulations or guidelines
issued pursuant to the Federal Water Pol-

lution Control Act, P.L. 92-500, as amended.
[2001 ¢.248 §6]

468B.205 Definition of confined animal
feeding operation; rules. (1) As used in
ORS 468B.200 to 468B.230, “confined animal
feeding operation” has the meaning given
that term in rules adopted by the State De-
partment of Agriculture or the Department
of Environmental Quality. The definition
must distinguish between various categories
of animal feeding operations, including but
not limited to those animal feeding oper-
ations that are subject to regulation under
33 U.S.C. 1342.

(2) A rule implementing ORS 468B.200 to
468B.230 may not be adopted using the pro-
cedures provided in ORS 183.337 for agency

adoption of federal rules. [Formerly 468.687; 2001
c.248 §7]

468B.210 Maximum number of animals
per facility; determination. (1) All permits
for confined animal feeding operations issued
under ORS 468B.050 shall specify the maxi-
mum number of animals that may be housed
at the facility.

(2) The maximum number of animals
specified in a permit shall be determined for
each facility on the basis of the capacity of
the particular confined animal feeding oper-
ation to contain, treat, hold and dispose of
wastes as necessary to comply with all con-
ditions of the permit.

(3) Any confined animal feeding opera-
tion that exceeds by more than 10 percent or
25 animals, whichever is greater, the maxi-
mum number of animals specified in its per-
mit shall be considered in violation of the
permit and the owner or operator shall be
subject to enforcement action under ORS

g:g]8.140 or 468.943. [Formerly 468.688; 1993 c.422

468B.215 Fees; permit conditions; re-
view. (1) Any person operating a confined

animal feeding operation shall pay a fee es-
tablished under ORS 561.255.

(2) Except for an animal feeding opera-
tion subject to regulation under 33 U.S.C.

1342, a fee shall not be assessed to nor a
permit required under ORS 468B.050 (1)(d) of
confined animal feeding operations of four
months or less duration or that do not have
waste water control facilities. A confined
animal feeding operation of four months or
less duration or that does not have waste
water control facilities is subject to all re-
quirements of ORS chapters 468, 468A and
468B if found to be discharging wastes into
the waters of the state.

(3) The Department of Environmental
Quality or the State Department of Agricul-
ture may impose on the permit required for
a confined animal feeding operation only
those conditions necessary to ensure that
wastes are disposed of in a manner that does
not cause pollution of the surface and ground
waters of the state.

(4) A permit for a confined animal feed-
ing operation may be revoked or modified by
the Department of Environmental Quality or
the State Department of Agriculture or may
be terminated upon request by the permit
holder. An animal feeding operation may be
inspected for compliance with water quality
laws and regulations by the Department of
Environmental Quality or the State Depart-
gsl]ent of Agriculture. [Formerly 468.689; 2001 c.248

468B.217 Memorandum of understand-
ing with Department of Agriculture. (1)
The Environmental Quality Commission and
the State Department of Agriculture shall
enter into a memorandum of understanding
providing for the State Department of Agri-
culture to operate a program for the pre-
vention and control of water pollution from
a confined animal feeding operation.

(2) Subject to the terms of the memoran-
dum of understanding required by subsection
(1) of this section, the State Department of
Agriculture:

(a) May perform any function of the En-
vironmental Quality Commission or the De-
partment of Environmental Quality relating
to the control and prevention of water pol-
lution from a confined animal feeding opera-
tion.

(b) May enter onto and inspect, at any
reasonable time, a confined animal feeding
operation or appurtenant land for the pur-
pose of investigating a source of water pol-
lution or to ascertain compliance with a
statute, rule, standard or permit condition
relating to the control or prevention of water
pollution from the operation. The State De-
partment of Agriculture shall have access to
a pertinent record of a confined animal feed-
ing operation including but not limited to a
blueprint, design drawing and specification,
maintenance record or log, or an operating
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rule, procedure or plan. [1993 c567 §2; 2003 c.14

§304]

468B.220 Civil penalty for violation of
permit requirement. Any owner or opera-
tor of a confined animal feeding operation
who has not applied for or does not have a
permit required by ORS 468B.050 shall be
assessed a civil penalty of $500 in addition to
other penalties that the Director of the De-
partment of Environmental Quality may as-
sess. [Formerly 468.690]

468B.225 Prerequisite for investi-
gation; written complaint; security de-
posit. (1) Prior to conducting an
investigation of an animal feeding operation
under ORS 468B.217 on the basis of a com-
plllaillllt, the State Department of Agriculture
shall:

(a)(A) Require the person making the
complaint to specify the complaint in writ-
ing; or

(B) Make a detailed written record of the
complaint; and

(b) Determine which provision of ORS
chapter 468 or 468B, which rule adopted un-
der ORS chapter 468 or 468B or which per-
mit issued under ORS chapter 468 or 468B
the operator of the animal feeding operation
may have violated.

(2) If, upon investigation under ORS
468B.217 on the basis of a complaint received
under subsection (1) of this section, the State
Department of Agriculture determines that
an animal feeding operation has not violated
a provision of ORS chapter 468 or 468B, a
rule adopted under ORS chapter 468 or 468B
or the conditions of a permit issued under
ORS chapter 468 or 468B, and the depart-
ment has reason to believe that the com-
plaint was groundless and made for the
purpose of harassing the operator, the de-
partment may refuse to consider future com-

plaints made by the person. [1996 c¢.5 §6 (enacted
in lieu of 468B.224); 2001 ¢.248 §9]

468B.230 Department of Agriculture
civil penalty authority. (1) In addition to
any liability or penalty provided by law, the
State Department of Agriculture may impose
a civil penalty on the owner or operator of
a confined animal feeding operation for fail-
ure to comply with a provision of ORS chap-
ter 468 or 468B or any rule adopted under,
or a permit issued under ORS chapter 468 or
468B, relating to the control and prevention
of water pollution from a confined animal
feeding operation. For the purposes of this
section, each day a violation continues after
the period of time established for compliance
shall be considered a separate violation un-
less the State Department of Agriculture
finds that a different period of time is more

appropriate to describe a specific violation
event.

(2) Except for an animal feeding opera-
tion subject to regulation under 33 U.S.C.
1342, the State Department of Agriculture
may not impose a civil penalty under sub-
section (1) of this section for a first violation
by an owner or operator of a confined animal
feeding operation:

(a) That is more than $2,500; and

(b) Unless the State Department of Agri-
culture notifies the violator that the vio-
lation must be eliminated no later than 30
business days from the date the violator re-
ceives the notice. If the violation requires
more than 30 days to correct, the State De-
partment of Agriculture may allow such time
as is necessary to correct the violation. In
all cases, the legal owner of the property
shall also be notified, prior to the assessment
of any civil penalty.

(3) The State Department of Agriculture
may not impose a civil penalty under sub-
section (1) of this section that exceeds
$10,000 for a subsequent violation.

(4) In imposing a civil penalty under this
section, the State Department of Agriculture
may consider:

(a) The past history of the owner or op-
erator in taking all feasible steps or proce-
dures necessary and appropriate to correct a
violation.

(b) A past violation of a rule or statute
relating to a water quality plan.

(¢) The gravity and magnitude of the vi-
olation.

(d) Whether the violation was a sole
event, repeated or continuous.

(e) Whether the cause of the violation
was as a result of an unavoidable accident,
negligence or an intentional act.

(f) Whether the owner or operator coop-
erated in an effort to correct the violation.

(g) The extent to which the violation
threatens the public health and safety.

(5) No notice of violation or period for
compliance shall be required under subsec-
tion (2) of this section if:

(a) The violation is intentional; or

(b) The owner or operator has received a
previous notice of the same or similar vio-
lation.

(6) A civil penalty collected by the State
Department of Agriculture under this section
shall be deposited into a special subaccount
in the Department of Agriculture Service
Fund. Moneys in the subaccount are contin-
uously appropriated to the department to be
used for educational programs on animal
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waste management and to carry out animal of Environmental Quality or the United

waste management demonstration or re- States Environmental Protection Agency, if

search projects. the latter penalties are imposed on the same
(7) Any civil penalty imposed under this person and are based on the same violation.

section shall be reduced by the amount of [1993 ¢.567 §3; 2001 c.248 §10]

any civil penalty imposed by the Environ-

mental Quality Commission, the Department
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