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Policy 50.010.01
Discrimination and Harassment Free Workplace

Lesson Plan
Training Length:  2 hours and 15 minutes 
If the agency uses the power point presentation, add approximately 20 minutes to the total presentation time.

Supplies:  Copies of the policy, lesson plan and signature sheets

Optional Supplies:  Laptop, power point projector, screen and CD of power point presentation, “Discrimination and Harassment Free Workplace”

Handouts:
Copies of Policy 50.010.01 


Room Set Up:  Any classroom configuration will do.  Have copies of the

policy for participants as they enter the room.  
Other:  No small group activities are built into the lesson plan.  An agency

may add activities to the training. 
	Activity

(time)
	Description

	Introduction/

Welcome/
Housekeeping
(5 minutes)
Participants 

introduce selves
Group Agreements


	Introduce Self.  

Restrooms, vending machines, etc.

Ask participants to sign the attendance sheet and pick up a copy of the policy.

Ask participants to give their name and a brief description of their position or the unit in which they work. If class size is large, have participants introduce themselves to others at their table or to those sitting on either side of them.  If all participants know each other,   dispense with introductions.
Ask the group to agree to the following:  

One person talks at a time

Ask questions

“Share the air.”   In other words, be brief when you ask a question or make a statement.

Ask for other group agreements.

Ask for nod of heads to indicate agreement. 


	About the training
(5 minutes)

Statewide rather than model policy

Training objective


	In 2006, a group of agency representatives, mainly HR managers, came together as an advisory group to make recommendations to the Human Resource Management Consultation unit (HRMC), regarding policies.  One of the recommendations was to make the Discrimination and Harassment Free Workplace policy a statewide policy rather than a model policy for agencies to use as a guide to create their own.  Therefore, the Harassment and Discrimination Free Workplace Policy 50.010.01 was changed to a statewide policy. June 29, 2007 the policy was finalized. All agencies are expected to use Policy 50.010.01 as their discrimination and harassment policy.

The objective for this training is to familiarize you with the Harassment and Discrimination Free Workplace policy.


	Clarify use of the word “agency”

(N/A)

Policy applies to…


	Tell the class we will refer to the agencies, boards and commissions as agencies even though the policy lists them separately.

This policy applies to all employees including state temporary employees and volunteers who serve in the Executive Branch of state government.  It does not apply to contracted temps or contractors.  The policy gives guidance to supervisors should contracted temps, contractors or even visitors or customers to the agency engage in harassing or discriminatory behavior.


	About the policy

(N/A)

	Discrimination and Harassment Free Workplace Policy, 50.010.01 
This policy covers three areas:  


Types of prohibited conduct


Reporting prohibited conduct


Investigating prohibited conduct

We will talk about each of these areas in more depth during the training.



	Definitions
	To establish a common understanding of terms used in the policy, a set of definitions have been included.  While reading the policy, it may be necessary to refer to the definitions for clarity.  An agency may choose to review all definitions in the policy.


	Types of Prohibited Conduct
(20 minutes)
	Prohibited conduct includes discrimination, workplace harassment and sexual harassment.  These are all actions taken against an employee because of the person’s protected class status.  
An important point to note.  Claims of harassment and discrimination are serious and should never be summarily dismissed or taken lightly. 


	Protected Class 

(10 minutes)
Question for group

Federal Law

Oregon State Law
	Protected Class 

To understand the harassment and discrimination laws and policy, it is important to understand the term protected class.  

An employee in a protected class is one who falls into a particular group of people under federal and/or state law.  A person in protected class status is an employee that is protected from adverse action or behavior that is taken against them just because they belong to a protected class. 

Question: Name some protected classes under either federal or state law.

Expect to hear  various protected classes that are listed in the policy.  

Say:  Commonly known protected classes under federal law are:  race, color, national origin, sex, religion, age and disability.  There are other protected classes that are not as well known. An employee who files a complaint puts him/herself into a protected class. Employees who use or inquire about Family Medical Leave (FMLA) or use Military leave are in a protected class.  Employees who associate with people who are in a protected class are in a protected class.  Note:  Keep in mind that for discrimination or harassment to occur, there must be an employment action taken against the employee who associates with a person of a protected class, just because the employee associates with a person of a protected class.   

Say:  Under Oregon law, protected classes include all people covered under federal law, plus people who use or inquire about Oregon Family Leave (OFLA), marital status, family relationship, sexual orientation, whistleblower and a person with an expunged juvenile record.  Note:  Again, keep in mind that in this situation, in order for an action to be illegal discrimination or harassment it must be an employment action taken against a person just because he/she had a juvenile record and if that juvenile record was expunged.  



	Dispelling myths
(5 minutes)
	It is a myth that you can never dismiss an employee who is in a protected class.  Any employee can be disciplined or terminated as long as it is in accordance with policy, an applicable CBA, law or rule.  An employee cannot be disciplined or terminated if that action is only because of the employees protected class status.  

It is a myth that you can never discriminate in hiring because of a person’s protected class status.  If a position has a BFOQ, (Bonefide Occupation Qualification Requirement) you can be selective in your hiring.  An example is a position that requires an employee enter a bar to perform maintenance on a Lottery machine.  Because you must be 21 to enter a bar, an employer may refuse to hire anyone under the age of 21 for that position.  Keep in mind that BFOQ’s relating to a protected class are rare in Executive Branch positions.


	Discrimination Definition

(5 minutes)
	Discrimination occurs when an employer makes an employment decision just because of an employee’s protected class status.  An employment decision could include hiring, firing, promoting, demoting, changing benefits or compensation, etc.  

An example of discrimination is refusing to hire a pregnant woman because the supervisor thinks mothers should not work.  
Question:  To what protected class does this woman belong?  
Expect to hear or say, gender and potentially pregnancy related condition.
Another example is refusing to promote a man with gray hair and hearing aides because the agency wants younger workers in leadership positions.   
Question:  To what protected class does this man belong?  
Expect to hear or say, age and potentially a person with a disability.


	Workplace Harassment Definition

(5 minutes)
	Workplace harassment is unwelcome, unwanted or offensive conduct based on or because of an employee’s protected class status.  
An example of workplace harassment is calling a coworker of Japanese descent, Rice Boy or leaving a box of Minute Rice on the employee’s desk. 
Question:  To what protected class does this person belong?  
Expect to hear or say, national origin and race.
Another example:  Employees hold a “joke of the week” club.  Everyone is invited but the instructions are: “Anything goes.  If you are easily offended, then don’t attend.”

Question:  What protected classes are involved here?

Expect to hear or say, potentially all protected classes.   


	Sexual Harassment Definition

(10 minutes)

	Sexual harassment is unwelcome, unwanted, or offensive sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature when: 

1.  Submission to the conduct is made either explicitly or implicitly a term or condition of the individual’s employment; or is used as a basis for any employment decision (granting leave requests, promotion, favorable performance appraisal, etc.); or

2.  The conduct is unwelcome, unwanted, or offensive and has the purpose or effect of unreasonably interfering with an individual’s work performance, or creating an intimidating, hostile or offensive working environment.

An example of sexual harassment is a supervisor promising an extra week of paid vacation to a subordinate employee if he will accompany her to parties.
Another example of sexual harassment is a supervisor tossing coins into the cleavage of a subordinate employee and telling her it is a special merit increase for “looking good.”
Another example is three female employees leaving a box of Viagra on the desk of older male employee with a note saying “call us if this works.”


	What is not discrimination or harassment 
(5 minutes)

Maintaining a Professional Workplace Policy
	Both Human Resources (HR) and the Department of Justice (DOJ) see a lot of claims of harassment that do not fall into illegal behavior.  Harassment, discrimination and hostile work environment are terms that employees frequently use for lack of a better way to describe a behavior. This policy only addresses “illegal” behavior.  
Policy 50.010.03, “Maintaining a Professional Workplace” deals with behaviors or actions that are not illegal and connected to a protected class, but are just bad behavior.  The Maintaining a Professional Workplace policy gives employees an alternative to calling a behavior discrimination or harassment.  It also gives managers a means to address inappropriate workplace behavior.  


	Higher Standard

(5 minutes)
	Lets talk about higher standard.  Because supervisors and persons in authority are the biggest part of setting the tone for a discrimination and harassment free work environment, they are held to a higher standard. Mention:  Supervisors have always been held to a higher standard, the policy is just reiterating the fact. A supervisor must always be vigilant for harassing or discriminatory behavior that is occurring or may be occurring.  A supervisor must act quickly on what they observe or what is reported to them.  Although it is rare, a supervisor can be held personally, financially liable for discrimination and harassment.  The policy discusses what to do if a supervisor receives a report of harassment or discrimination.  We will also discuss it later in the training.


	Reporting Prohibited Conduct or Behavior
(10 minutes)
Within One Year

Verbally or in Writing

Information in the Report
	Reporting Prohibited Conduct or Behavior 
Ideally, we want a work environment where employees are comfortable telling each other when they have been offended.  However, not all employees are comfortable in doing so.  Therefore, there are reporting options in place.

Everyone has the responsibility to report harassment and discrimination they observe or experience. Employees must have an option of avenues by which to report.  The employee’s supervisor may be the place to report unless the supervisor is engaging in the inappropriate behavior or the employee does not trust their supervisor to do anything about the behavior.   A report can be made to another manager, the Human Resource section (if there is one), an Executive Director, or a Board or Commission Chair (if applicable.)   
A report of discrimination or harassment must be made within one year of occurrence. One year is the same timeframe for filing a BOLI complaint. The state does not want to exhaust an employee’s option to report at the agency level before their time is expired to report the complaint elsewhere.  
A report may be made in writing or verbally.  Requiring employees to report in writing might discourage some from reporting.  The courts called this a “chilling effect.” If the report is not in writing, the supervisor or person receiving the report should take good notes.  Do not require the employee to sign the notes as this could also discourage reporting.  

You need specific information in a report of harassment or discrimination.  Specifically, you need the name of the complainant; the name of the person filing the report if different than the complainant; the names of parties involved, including witnesses; a specific description of the conduct the employee believes is harassing or discriminatory; and the date or time period in which the alleged conduct occurred.  

Though the agency determines any disciplinary action that might occur, the employee may state a remedy they desire.  An employee may say, “I just want it to stop.” Or “I want to be transferred.” Or, “I want the person fired.”  The remedy request can be evaluated during the investigation to determine if it is a viable option.  


	What to do if a supervisor receives a report of harassment or discrimination
(5 minutes)
	People reporting harassment or discrimination will often ask that the information be kept confidential.  They may ask that nothing be done about their complaint.  This is a promise an agency cannot make.  Once an agency receives a report of harassment or discrimination, the agency is obligated to do something about it.  

Complainants should be assured that the information will only be discussed on a need to know basis.  
If a supervisor receives a report of harassment or discrimination, the supervisor should notify their Human Resource section.  If the agency does not have an HR section, they should notify the executive director or board or commission chair. Reports should always be taken seriously and investigated. 



	Additional reporting options

(N/A)
	Employees can also file harassment or discrimination complaints with BOLI or EEOC.  Some of the CBA’s require an employee to choose between filing a grievance in accordance with a CBA or filing a complaint with BOLI or EEOC.  Filing a complaint at the agency level does not extend the timeline for filing a complaint with 

BOLI or EEOC.


	Investigation

(10 minutes)
No retaliation

Notify parties involved


	Investigation:  Once an agency receives a report of alleged harassment or discrimination, the agency must investigate as quickly as possible.  The investigator must have a neutral attitude, not making a presumption of guilt or innocence; he/she is there to collect facts.  
At the same time, the agency is obligated to protect employees from being subject to further harassment or discrimination, should the threat exist.  Depending on the gravity of the allegations, an agency may need to consult with DOJ Labor and Employment or the DAS Labor Relations Unit to discuss options.  
It is necessary for the agency to plan the strategy for investigating a complaint. Agencies should have investigatory procedures in place or refer to the Department of Justice investigatory procedures.  These procedures are posted on the HRMC website.  

Parties involved, including witnesses should be spoken to individually and as soon as possible to avoid “comparing notes” and aligning stories.  Each person with whom the agency speaks should be given the expectation that the information discussed be kept confidential.  
The agency should remind parties involved, including witnesses, that retaliating against someone for filing a report or participating in an investigation is prohibited.

At the conclusion of the investigation, the agency will decide if all or part of the complaint is substantiated.  If substantiated, the agency needs to decide the appropriate consequence for the behavior.  
Both parties need to be told when the investigation is over and whether or not the allegations were substantiated.  If any part of the complaint is substantiated the agency should tell the complainant only that action has been taken.  The complainant is not privileged to any disciplinary action taken against another employee.

Depending on substantiation of the complaint and the severity, the agency will take appropriate action. 

If the complaint is not substantiated, do not forget to inform the accused!  



	Penalties

(15 minutes)

Managers/
Supervisors who know or should have known

Volunteers and state temporary employees

Contracted employees or contractors

Client, customer or visitor


	Penalties:  Discrimination, workplace harassment and sexual harassment are violations of the law.  The State of Oregon takes this very seriously and does not want discrimination and harassment to occur.  Therefore, penalties for engaging in such behavior can include discipline, up to and including dismissal.  

A manager/supervisor may be subject to discipline, up to and including dismissal, if they know harassment or discrimination is occurring and they do nothing.  A manager/supervisor must take action regardless if the harassment or discrimination is formally reported and the manager/supervisor is aware that discriminating or harassing-type behavior or conduct is occurring. Remember that the manager/supervisor sets the tone for the work environment!

Volunteers and state temporary employees who violate the policy may be subject to their volunteer or working relationship ending.

If a contracted employee or contractor engages in discrimination or harassment, the agency still has an obligation to protect employees.  The agency must go to the entity holding the contract, and require prompt, appropriate action.  

Because each agency has it’s own unique client, customer or visitor base, agencies need to use their own internal procedures for dealing with disruptive clients, customers or visitors.  



	Off duty harassment and discrimination

(5 minutes)
	At times, an employee’s off-duty behavior will have a consequence in the workplace.  If an employee harasses or discriminates against another employee away from work and outside of work hours, and work is affected as a result, the employee will be subject to the provisions of the policy.  
An example is a group of coworkers who go out for drinks after work.  One employee makes a pass at a coworker. The employee describes their fantasy of what they would do if they caught the coworker alone in the office.  The actions of the employee have the potential of causing the coworker to be fearful of working late or being alone with the employee.  It could hinder their working relationship and affect the business of the agency.
A caution for managers/supervisors: Keep in mind that a person in authority who engages in an intimate relationship with a subordinate, whether consensual or not, is subjecting him/her self to charges of sexual harassment.  A subordinate employee could claim they only agreed to the relationship because they felt their employment was in jeopardy if they would have refused.


	Retaliation

(5 minutes)

State Temps and Volunteers
	Retaliation:  The State of Oregon wants to encourage an environment free from harassment and discrimination. In order to do so we must help people feel safe in reporting or participating in an investigation of harassment or discrimination.  Reports of retaliation must be taken seriously.  If an employee has engaged in retaliatory behavior, the employee may be subject to discipline, up to and including dismissal.

If a state temporary employee or volunteer retaliates against someone, he/she could be subject to termination of his/her working or volunteer relationship with the agency.


	Other Training
	DAS Statewide Training and Development has training available called “The Respectful Workplace.  You Can Stop Harassment.”  For information and to register for training courses, go to:

http://egov.oregon.gov/DAS/HR/training.shtml. 
The course is listed under “Professional Development.”


	Questions and Answers
(10 minutes)

	Conduct a question and answer session if needed.


This section is for the trainer’s information:
	Policy Notification

How to train and how often

Signature
	Training/notification:  At a minimum, each employee should read the policy, be provided an opportunity to have their questions answered, and sign that they have read the policy and had their questions answered.  

This policy does not dictate how often an agency should conduct harassment and discrimination training. It is up to the individual agency as to what type of training and how much training to invest in discrimination and harassment.  Several agencies have existing tools in place that cover the elements of the policy.  
Agencies must keep signatures on file, in the employee’s personnel file or in an agency training recordkeeping system.  It is up to the agency as to how they will keep signatures.  Volunteers and state temps should have signatures on file too.


	Tools Available

Power Point Presentation
Lesson Plan Available
	HRMC has provided tools on the website for agencies to use for Discrimination and Harassment policy training.  Use of the tools is optional.

A power point presentation is posted on the HRMC website. The power point is designed to enhance the employee’s understanding of the policy.  An employee can access the power point presentation from their computer and view it at their own pace.  

An agency may request from HRMC, a copy of the power point presentation to show during agency Discrimination and Harassment policy training. The power point presentation takes approximately 20 minutes to view and needs to be narrated.
A Discrimination and Harassment policy training lesson plan is posted on the HRSD website for agencies to use in their policy training.  An agency may modify the lesson plan for their intended audience.  For example, an agency may want to include more detail for supervisors about responding to complaints and creating a harassment and discrimination free work environment; or may want to emphasize giving and receiving feedback when conducting employee training.


	Questions
	If an agency has questions about the lesson plan or conducting an agency training, contact HRMC through the following website: http://egov.oregon.gov/DAS/HR/hrmc.shtml#E_mail_HRMC_Staff. 
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